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L. INTRODUCTION

As part of the Tax Cut and Jobs Act of 2017, Congress amended Internal Revenue Code
(“IRC”) section 965 to impose a one-time “transition tax” on U.S. shareholders of certain specified
foreign corporations based on the earnings accumulated by those entities since 1986. This case
involves a challenge to the procedures by which Defendants Internal Revenue Service (“IRS”) and
the U.S. Department of Treasury (“Treasury”) promulgated the regulations implementing
section 965. Plaintiffs Monte Silver and his business Monte Silver, Limited, a company based in
Israel, claim to be small entities unduly burdened by the final regulations. They bring this action
to challenge Defendants’ alleged failure to assess the economic impact the regulation would have
on small businesses, as required by the Regulatory Flexibility Act (“RFA”), 5 U.S.C. §§ 601-612.

Now pending before the court are the parties’ cross-motions for summary judgment. After
a thorough review of the parties’ submissions and applicable case law and statutory authority, the
court finds that Plaintiffs lack constitutional standing to pursue their claims. And even if Plaintiffs

had standing, neither Plaintiff has a cause of action under the RFA. Accordingly, for the reasons



discussed in greater detail below, the court grants Defendants’ cross-motion for summary
judgment.
IL. BACKGROUND

A. Statutory and Regulatory Framework

1. The Regulatory Flexibility Act

Enacted in 1980, the RFA is a “[p]urely procedural” statute that “obliges federal agencies
to assess the impact of their regulations on small businesses.” U.S. Cellular Corp. v. FCC, 254
F.3d 78, 88 (D.C. Cir. 2001). It “arose from the concern that small businesses may be forced to
bear an unnecessary or disproportionate burden when the federal government issues regulations.”
Nat’l Ass’n for Home Care v. Shalala, 135 F. Supp. 2d 161, 163 (D.D.C. 2001). See generally
Doris S. Freedman et al., The Regulatory Flexibility Act: Orienting Federal Regulation to Small
Business, 93 Dick. L. Rev. 439, 440 (1989); Paul R. Verkuil, 4 Critical Guide to the Regulatory
Flexibility Act, 1982 Duke L.J. 213, 215-26 (1982).

The RFA “‘does not alter the substantive mission of the agencies under their own statutes.’”’
N.C. Fisheries Ass’n, Inc. v. Gutierrez, 518 F. Supp. 2d 62, 72 (D.D.C. 2007) (quoting Little Bay
Lobster Co. v. Evans,352 F.3d 462, 470 (1st Cir. 2003)); see also5 U.S.C. § 606 (“The
requirements of [5 U.S.C. §§ 603—604] do not alter in any manner standards otherwise applicable
by law to agency actions.”). Rather, the Act “is a procedural statute setting out precise, specific
steps the agency must take[,]” Aeronautical Repair Station Ass’n, Inc. v. FAA, 494 F.3d 161, 178
(D.C. Cir. 2007), to “ensur[e] that agency rules . . . tak[e] into account the size and nature of the
regulated businesses,” Mid-Tex Elec. Coop., Inc. v. FERC, 773 F.2d 327, 342 (D.C. Cir. 1985)
(citing S. Rep. No. 878, 96th Cong., 2d Sess. 3, reprinted in 1980 U.S.C.C. A.N. 2788, 2790).
Specifically, the RFA provides that whenever an agency is required to publish a notice of proposed
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rulemaking, it must first determine whether the regulation under consideration would “have a
significant economic impact on a substantial number of small entities.” 5 U.S.C. § 605(b). “Only
if the proposed regulation would have such an impact do the statute’s two primary procedural
obligations attach.” N.C. Fisheries Ass’n, Inc., 518 F. Supp. 2d at 73. “Those obligations are the
preparation first of an initial and then of a final regulatory flexibility analysis, commonly referred
to as an IRFA and a FRFA.” Id. (citing 5 U.S.C. §§ 603—604); see Nat’l Ass’n for Home Care,
135 F. Supp. 2d at 163. Sections 603 and 604 set forth the explanations and considerations that
IRFAs and FRFAs, respectively, “shall contain.” 5 U.S.C. §§ 603(b), 604(a). Both forms of
analysis generally “describe[] the effect of the proposed rule on small businesses and discuss|]
alternatives that might minimize adverse economic consequences.” Nat’l Women, Infants, &
Child. Grocers Ass’n v. Food & Nutrition Serv., 416 F. Supp. 2d 92, 108 (D.D.C. 2006). The
FRFA, specifically, must provide, among other components, “a description of the steps the agency
has taken to minimize the significant economic impact on small entities,” including “a statement
of the factual, policy, and legal reasons for selecting the alternative adopted in the final rule and
why each one of the other significant alternatives to the rule considered by the agency . . . was
rejected.” 5 U.S.C. § 604(a)(6). But, as is relevant to this case, the agency does not need to prepare
a FRFA if the head of the agency certifies that the rule “will not . . . have a significant economic
impact on a substantial number of small entities.” Id. § 605(b).

“The RFA authorizes judicial review of an agency’s compliance with many but not all of
the statutory requirements.” N.C. Fisheries Ass’n, Inc., 518 F. Supp. 2d at 73 (citing 5 U.S.C.
§ 611(a)). Courts can, for instance, determine an agency’s compliance with the FRFA
requirements set forth in section 604, but cannot adjudicate whether an agency violated the statute
by failing to prepare an IRFA under section 603. See Allied Local & Reg’l Mfrs. Caucus v.
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EPA, 215 F.3d 61, 79 (D.C. Cir. 2000). And even when an agency’s action is subject to judicial
review, all that is required of the agency is “a ‘reasonable, good-faith effort to carry out [the
RFA’s] mandate.”” U.S. Cellular Corp.,254 F.3d at 88 (quoting Alenco Commc’n, Inc. v.
FCC, 201 F.3d 608, 625 (5th Cir. 2000)). Failure to comply with one or more of the statutory
requirements, moreover, does not necessarily mean that the regulation must be invalidated. To the
contrary, the D.C. Circuit has held that such an omission “may be, but does not have to be, grounds
for overturning a rule.” Cement Kiln Recycling Coal. v. EPA, 255 F.3d 855, 868 (D.C. Cir. 2001)
(citation and internal quotation marks omitted); see also 5 U.S.C. § 611(a)(4) (authorizing courts
to take “corrective action consistent with” the RFA, “including, but not limited to (A) remanding
the rule to the agency, and (B) deferring the enforcement of the rule against small entities”).
2. Section 965 and the “Transition Tax”

The RFA dispute in this case arises from the 2017 enactment of the Tax Cuts and Jobs Act,
Pub. L. No. 115-97, 131 Stat. 2054 (2017) (“TCJA” or the “Act”). According to the IRS, the TCJA
was “the most sweeping tax law change in more than 30 years.”' Included in that change were
international tax rules. “Section 965, as amended by the Act, is intended to act as a transition
provision between the international tax rules in place before the Act and those enacted by the Act.”
A.R. at 3522.2 Prior to the TCJA, a U.S. corporation could defer foreign income from taxation by
retaining earnings indefinitely through a foreign subsidiary. See Pls.” Mot. for Summ. J., ECF
No. 47 [hereinafter Pls.” Mot.], Mem. of P. & A. in Supp. of Pls.” Mot. for Summ. J., ECF No. 47-1

[hereinafter Pls.” Mem.], at 2. The corporation paid U.S. tax only when the foreign “earnings were

U'IRS, Be Tax Ready — Understanding Tax Reform Changes Affecting Individuals and Families (Feb. 2019)
https://www.irs.gov/newsroom/be-tax-ready-understanding-tax-reform-changes-affecting-individuals-and-families.
2 Citations to the Administrative Record (“A.R.”) can be found in the four-volume Joint Appendix, see ECF Nos. 66—
66-4.
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distributed to the domestic corporation.” A.R. at 3522. The prior rules “encouraged domestic
corporations to minimize distributions back to the United States and to accumulate substantial
earnings offshore.” Id. Under the rules enacted by the TCJA, to encourage repatriation of foreign
income, “domestic corporations are in most circumstances entitled to a 100-percent deduction for
any dividends received from their foreign subsidiaries, which eliminates any U.S. tax liability on
the dividend.” Id. (citing section 245A). To prevent a windfall, “whereby a domestic corporation
could distribute its historical pre-Act earnings tax free to the United States, the Act included
section 965 to treat those historical earnings as repatriated to the United States under the pre-Act
rules, before the new rules took effect.” Id.

Thus aptly referred to as a “transition tax” or “repatriation tax,” section 965 imposes a one-
time tax on U.S. shareholders® of certain “specified foreign corporations” with “deferred foreign
earnings[,] by deeming those earnings to be repatriated and included in the U.S. person’s income”
for the 2017 tax year. A.R. at3522;26 U.S.C. § 965(a). A specified foreign corporation is defined
as “(A) any controlled foreign corporation,[* and (B) any foreign corporation with respect to which
one or more domestic corporations is a United States shareholder.” 26 U.S.C. § 965(e)(1).

The tax scheme created by section 965 is complicated, to say the least. The court here
touches only on the relevant portions. The earnings included in the income of a U.S. shareholder
under section 965(a) are generally subject to tax at two rates: “15.5 percent for the portion of
earnings that does not exceed the amount of cash and certain cash equivalent assets held by the

U.S. shareholder’s specified foreign corporation, and 8 percent for the remaining earnings.” A.R.

3 “For the taxable year to which section 965 applies, a United States shareholder of a foreign corporation is defined as
any United States person that owns at least 10 percent of the voting power of such corporation.” A.R. at 3523 n.1
(citing 26 U.S.C. § 951(b)).

4 “A [controlled foreign corporation] is any foreign corporation that is more than 50 percent owned, by vote or value
..., by United States shareholders (as defined in section 951(b)).” A.R. at 3523 n.2 (citing 26 U.S.C. § 957(a)).
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at 3524; 26 U.S.C. § 965(c)(1). “These rate reductions are achieved through a deduction at the
level of the United States shareholder.” A.R. at 3524 (citing 26 U.S.C. § 965(c)(1)). “[T]o
calculate the appropriate deduction and determine the portion of the inclusion that is taxed at the
15.5 percent rate . . ., a [U.S.] shareholder must determine its ‘aggregate foreign cash position.’”
Id. (quoting 26 U.S.C. § 965(c)(1)(A)(11)). “The statute defines ‘aggregate foreign cash position’
to include items like cash, net accounts receivable, and the fair market value of actively traded
property, commercial paper, government securities, short-term obligations, and foreign currency.”
Id. (citing 26 U.S.C. § 965(c)(3)(B)). Importantly, for purposes of this case, U.S. “shareholders
may use foreign tax credits, in accordance with the pre-Act rules, to offset their inclusions under
section 965.” Id.

Recognizing the potential hardship associated with paying taxes on 30 years’ worth of
deferred earnings, “even at the reduced rates,” id., section 965 provides various elections that
qualifying taxpayers may use to defer payment of the tax, see Defs.” Cross-Mot. for Summ J., ECF
No. 57 [hereinafter Defs.” Cross-Mot.], Mem. in Supp. of Defs.” Cross-Mot. for Summ. J. & Resp.
to Pls.” Mot., ECF No. 57-1 [hereinafter Defs.” Mem.], at 3 (citing 26 U.S.C. §§ 965(h), (i), (m),
(n)). For example, “[a]n election under subsection 965(h) allows a taxpayer that has a transition
tax liability to pay it, interest free, in eight annual installments unless a specified ‘acceleration’
event occurs.” Id. (citing A.R. at 3524).

Finally, subsection 965(o) directs the Secretary of the Treasury to “prescribe such
regulations or other guidance as may be necessary or appropriate to carry out the provisions of

th[e] section.” 26 U.S.C. § 965(0). Those regulations are the subject of this lawsuit.



3. Promulgation of Regulations Implementing the Transition Tax

On August 9, 2018, Treasury published in the Federal Register a Notice of Proposed
Rulemaking under section 965, as well as related proposed regulations under sections 962 and 986.
A.R. at 3554-615; Guidance Regarding the Transition Tax Under Section 965 and Related
Provisions, 83 Fed. Reg. 39,514 (Aug. 9, 2018) (to be codified at 26 C.F.R. pt. 1). Pursuant to the
RFA, the Notice of Proposed Rulemaking contained a certification by the Secretary of the Treasury
that the proposed regulations would not “have a significant economic impact on a substantial
number of small entities,” and thus “an initial regulatory flexibility analysis” was not performed.
A.R.at3581; 83 Fed. Reg. 39,514, 39,540—-41. The RFA certification was based on several factors.
First, Treasury and the IRS estimated the average burden of compliance with the regulations to be
five hours, which was “minimal . . . in comparison to other regulatory requirements related to
owning stock in a specified foreign corporation.” A.R. at 3581. Second, “the [information
collection] requirements appl[ied] only if a taxpayer cho[se] to make an election or [to] rely on a
favorable rule.” Id. Third, “the collections of information appl[ied] to the owners of specified
foreign corporations,” not “the specified foreign corporations themselves,” and thus “a small entity
would not be subject to the collections of information.” Id. And fourth, “the collection of
information requirements in th[e] regulation appl[ied] primarily to persons that are United States
shareholders of foreign corporations,” and, Treasury reasoned, “[t]he ownership of sufficient stock
in specified foreign corporations . . . generally entails significant resources and investment, such
that businesses that are United States shareholders are generally not small businesses.” Id. The
certification also noted that, “[p]Jursuant to section 7805(f), th[e] notice of proposed rulemaking
ha[d] been submitted to the Chief Counsel of Advocacy of the Small Business Administration for
comment on its impact on small business.” Id.; id. at 3172; 26 U.S.C. § 7805(f).
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Treasury received a number of comment letters in response to the proposed regulations and
various published guidances, including from Plaintiff Monte Silver. See A.R. at 2459-74, 3525—
26; Pls.” Mot., Decl. of Monte Silver, ECF No. 47-2 [hereinafter Silver Decl.], 9§ 14. “The majority
of comments,” Defendants explain, “complained [not of the regulations but] of the transition tax
[itself].” Defs.” Mem. at 5. “Only three comments addressed the Regulatory Flexibility Act
analysis.” Id. (citing A.R. at 1187-193, 2445-58, 2459-92). Although given notice of the
proposed regulations by the IRS, the Small Business Administration (“SBA”) did not issue any
public comments. See id. at 7.

On February 5, 2019, Treasury published the final regulations in the Federal Register. See
Regulations Regarding the Transition Tax Under Section 965 and Related Provisions, 84 Fed. Reg.
1,838 (Feb. 5, 2019); A.R. at 3136-213. The final regulations primarily finalized the proposed
regulations, with certain changes based on comments received. See A.R. at 3526. Like the
proposed regulations, the Final Regulations do not contain a Regulatory Flexibility Analysis. After
reviewing the comments, Treasury determined and certified that the final regulations would not
have a significant economic impact on a substantial number of small entities within the meaning
of section 601(6) of the RFA. See id. at 3171. As explained in the proposed regulations, Treasury
determined that the economic impact of the final regulations themselves would be minimal,
because “[a]ny economic impact of the final regulations stems from the collection of information
requirements” they established, and those would not be extensive. Id. at 3172. Treasury again
estimated that “the average burden associated with these collection of information requirements
[would be] 5 hours, which is minimal, particularly in comparison with other regulatory
requirements related to owning stock in a specified foreign corporation,” and only applicable “if a

taxpayer cho[se] to make an election or rely on a favorable rule.” Id.
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The final regulations also addressed comments received in response to the Notice of
Proposed Rulemaking. See A.R. at 3136—164 (addressing comments throughout). With regard to
comments from Plaintiff and like-minded individuals about the economic impact of the regulations
on small businesses, Treasury wrote: “The comments received regarding the economic impact of
the proposed regulations principally focus on burdens imposed by the statute (i.e., the tax due as a
result of section 965) rather than any additional burdens resulting from the proposed regulations.”
Id. at 3172. Therefore, the certification explained, “the Treasury Department and the IRS []
determined that the final regulations w[ould] not have a significant economic impact on a
substantial number of small entities.” /d.

B. Plaintiffs Monte Silver and Silver, Ltd.

Plaintiff Monte Silver is a U.S. citizen residing in Israel. Defs.” Resp. to Pls.” Assertions
of Fact in Supp. of Pls.” Mot. for Summ. J., ECF No. 57-5 [hereinafter Defs.” Resp. to Facts], q 1.
Plaintiff Silver, Ltd. (“Silver Limited”) is an Israeli corporation through which Silver practices
law. Id. 9 4 (citing Silver Decl. § 2). Silver has always been the sole shareholder and sole employee
of Silver Limited. Id. 4 5 (citing Silver Decl. q 2). For U.S. tax purposes, Silver has reported
Silver Limited as a controlled foreign corporation on Form 5471, “Information Return of U.S.
Persons with Respect to Certain Foreign Corporations.” Id. 9 6 (citing Silver Decl. 4 2). Unrelated
to his work through Silver Limited, Silver also has individually invested in U.S. commercial real
estate since 2009, and he reports the earnings from that business on his individual tax return. See
Defs.” Resp. to Facts 9 8 (citing Silver Decl. q 3).

In early January 2018, Silver says he learned that the recently passed TCJA and transition
tax applied to him. See Silver Decl. § 5. Over the following month, he spoke to owners of other

small businesses abroad as well as tax professionals about the complexities and implications of the
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transition tax. Id. 4 6. In early March 2018, Silver launched a “campaign through which small
business owners could email senior officials of the [Treasury and IRS] to advise [the agencies] of
their problems and [] seek [] relief.” Id. § 7. Around the same time, Silver himself reached out to
senior Treasury officials including Lafayette (“Chip”) Harter, then Deputy Assistant Secretary of
the Treasury for International Tax Affairs. Id. 4 8. The two met in Washington, D.C., and
discussed potential forms of relief for small businesses facing the transition tax. /d. One form of
relief they discussed was a 60-day extension for small businesses to make the first of the eight
annual transition tax payments under the Act, see 26 U.S.C. § 965(h). See Silver Decl. q 8.
Treasury granted that relief, extending the deadline to June 15, 2018. Id. On June 4, 2018,
Treasury further extended the deadline, granting small business owners with less than $1,000,000
in transition tax liability a one-year extension to make the first transition tax payment. /d. 4 9.

After the proposed regulations implementing section 965 were released for public comment
in August 2018, Silver noticed the language in the regulations concerning the RFA. Id. q 10.
Through his continued dialogue with Harter and other senior officials at Treasury and the IRS, as
well as in the official comment he filed on the proposed regulations, Silver shared his belief that
Treasury had not complied with the RFA. Id. 49 10-11; A.R. at 2459-74. Silver says that “after
extensive time trying to understand the Transition tax and regulations,” he and Silver Limited
“filed [their] 2017 tax returns, including the Transition tax parts.” Silver Decl. q 18.

Critically, he did not end up owing any transition tax. /d. Silver says he made a section
“962 election”—involving use of foreign tax credits—with his 2017 tax return, which may explain
why his transition tax zeroed out (though the record is less than clear on this point). See Pls.’
Mem. in Opp’n to Defs.” Cross-Mot. for Summ J. & in Reply to Defs.” Opp’n to Pls.” Mot. for
Summ. J., ECF No. 61 [hereinafter Pls.” Opp’n], Decl. of Monte Silver in Supp. of Pls.” Reply,
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ECF No. 61-1, q 5. Silver subsequently twice amended his tax return, including once to correct
the section 962 election after noticing he had made an error. /d. He attributes his need to make
the amendments to the complexity of the TCJA and the section 965 regulations. Silver Decl. 9§ 18.
Silver claims the act of trying to decipher and comply with the statute and regulations “forced him
to expend significant funds” in filing his 2017 tax return. Id. Silver also claims future burdens.
He asserts that “[he] will be forced to expend additional money on Transition tax-related
compliance for years to come, even though [he and Silver Limited] did not have any Transition
tax liability.” Id.

C. Procedural Background

On January 30, 2019, Plaintiffs filed this action alleging that Defendants violated the RFA,
the Paperwork Reduction Act (“PRA”), and the Administrative Procedure Act (“APA”), in
promulgating the final regulations implementing section 965. See Compl., ECF No. 1. In their
initial Complaint, Plaintiffs asked the court to declare Treasury’s section 605(b) certifications
invalid and to remand the proposed and final regulations to Defendants for compliance with the
RFA and PRA. See id. at 18. On March 26, 2019, Plaintiffs amended their Complaint, removing
the cause of action under the PRA and adding to the relief sought, “[t]o the exten[t] permissible by
law, [a] stay [of] enforcement of the Final Regulations and Sections 965 and 962 against Plaintiffs
and other small businesses until such time as Defendants comply with their statutory duties,” as
well as a request for attorney fees and any other relief the court may find just and proper. See First
Am. Compl., ECF No. 5 [hereinafter First Am. Compl.], at 19.

On July 1, 2019, Defendants moved to dismiss for lack of jurisdiction, see Mot. to Dismiss,
ECF No. 21, which the court denied on December 24, 2019, see Silver v. IRS (Silver I), No. 19-
cv-247 (APM), 2019 WL 7168625 (D.D.C. Dec. 24, 2019). In denying Defendants’ motion, the
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court found that Plaintiffs had made out a plausible basis for Article III standing. See id. at *2.
The court also held and that the Anti-Injunction Act did not divest the court of subject matter
jurisdiction, given that Plaintiffs sought, in part, declaratory relief and a remand to perform an
RFA analysis. See id. *3. Defendants thereafter filed an Answer to the First Amended Complaint,
see ECF No. 34, and produced the administrative record, see ECF No. 38.

On April 22, 2020, Plaintiffs filed a motion to complete the administrative record, seeking
an order authorizing inclusion of certain additional documents in the record. See Pls.” Mot. to
Complete the A.R. & for Other Appropriate Relief, ECF No. 39. Defendants opposed Plaintiffs’
request on the grounds that much of the material Plaintiffs seek to include in the record is already
present in it, and that Plaintiffs have not shown that the administrative record is incomplete.
See Defs.” Opp’n to Pls.” Mot. to Complete the A.R. & for Other Relief, ECF No. 42, at 2-3. The
court deferred ruling on Plaintiffs’ motion to complete the record until summary judgment. Minute
Order, Apr. 24, 2020. The parties have now cross-moved for summary judgment, see Pls.” Mot.;
Defs.” Cross-Mot, and this court heard oral argument on the parties’ cross-motions on March 15,
2021, see Minute Order, Mar. 15, 2021.

III. DISCUSSION

Defendants make two threshold arguments as to why summary judgment should be granted
in their favor. First, they argue Plaintiffs lack standing to bring this suit because Plaintiffs did
not—nor will they ever—owe any transition tax, and therefore Plaintiffs have no future reporting
obligations under section 965 or the associated regulations. See Defs.” Mem. at 11-14. Defendants
next argue that the court lacks “jurisdiction” to entertain Plaintiffs claims under the RFA because
“neither Plaintiff qualifies as a ‘small entity’ afforded protection under the RFA.” Id. at 14—18.
As the court discusses below, the latter argument is not jurisdictional, but rather a matter of whether
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Plaintiffs have stated a claim under the RFA. See Lexmark Int’l, Inc. v. Static Control Components,
Inc., 572 U.S. 118, 128 & n.4 (2014) (explaining that although this inquiry, sometimes known as
“statutory standing,” has been treated as jurisdictional in the past, it really ‘“ask[s] whether
[plaintiff] has a cause of action under the statute”).

The court begins its discussion where it must, with consideration of its jurisdiction over
Plaintiffs’ claims. See, e.g., Dominguez v. UAL Corp., 666 F.3d 1359, 1362 (D.C. Cir. 2012)
(“[E]very federal court has a ‘special obligation to satisfy itself” of its own jurisdiction before
addressing the merits of any dispute.”). Because the court concludes that Plaintiffs lack standing
to assert their claims, it does not address the bulk of the parties’ arguments on the merits of their
cross-motions for summary judgment. It does, however, decide the non-jurisdictional but still-
threshold issue of whether Plaintiffs have a cause of action under the RFA as an alternative holding
for purposes of appellate review, if any.

A. Article I1I Standing

“Because Article III limits the constitutional role of the federal judiciary to resolving cases
and controversies, . . . a showing of standing ‘is an essential and unchanging’ predicate to any
exercise of [a court’s] jurisdiction.” Fla. Audubon Soc’y v. Bentsen, 94 F.3d 658, 663 (D.C. Cir.
1996) (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992)). In order to satisfy the
“irreducible constitutional minimum of standing,” a litigant must demonstrate that (1) they have
suffered an injury in fact—the invasion of a legally protected interest; (2) the injury is fairly
traceable to the defendants’ challenged conduct (a causal connection); and (3) a favorable decision
on the merits likely will redress the injury. See Lujan, 504 U.S. at 560—61. The alleged injury
must be concrete and particularized and actual or imminent, not conjectural, hypothetical or
speculative. See Spokeo, Inc. v. Robins, 578 U.S. , 136 S. Ct. 1540, 1548 (2016). “This
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set of criteria implements Article III by limiting judicial intervention to only those disputes
between adverse parties that are ‘in a form . . . capable of judicial resolution.”” Fla. Audubon
Soc’y, 94 F.3d at 663 (quoting Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208,
2018 (1974)).

In denying Defendants’ motion to dismiss, the court recognized Plaintiffs’ asserted harm
to be a procedural injury, that is, “an injury resulting from the violation of a procedural right
created by statute.” Silver I, 2019 WL 7168625, at *1. Neither Plaintiffs nor Defendants on
summary judgment argue otherwise. In procedural injury cases, the standing “requirements are
modified somewhat.” Nat’l Wildlife Fed. v. U.S. Army Corps of Eng’rs, 170 F. Supp. 3d 6, 11
(D.D.C. 2016) (citing Ctr. for Law & Educ. v. Dep’t of Educ., 396 F.3d 1152, 1157 (D.C. Cir.
2005)). In order to establish standing, plaintiffs must show “some concrete interest” that is
“adversely affected by the procedural deprivation.” WildEarth Guardians v. Jewell, 738 F.3d 298,
305 (D.C. Cir. 2013); see Ctr. for Law & Educ., 396 F.3d at 1159 (“Appellants must show both
(1) that their procedural right has been violated, and (2) that the violation of that right has resulted
in an invasion of their concrete and particularized interest.”). Additionally, the redressability and
imminence requirements are relaxed. What “a more relaxed redressability requirement for
procedural rights claims mean|[s] is that, instead of needing to establish that compelling the agency
to follow the correct procedure would lead to a substantive result that favors the [plaintiff's]
concrete interests, the [plaintiff] need only show that its concrete interests could be better
protected.” Narragansett Indian Tribal Historic Pres. Office v. Fed. Energy Regul. Comm ’n, 949
F.3d 8, 13 (D.C. Cir. 2020). “In other words, the relaxed redressability requirement is met when
correcting the alleged procedural violation could still change the substantive outcome in the
[plaintiff’s] favor; the [plaintiff] need not go further and show that it would effect such a change.”
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Id. “The party invoking federal jurisdiction bears the burden of establishing these
elements.” Lujan, 504 U.S. at 561.

In ruling on Defendants’ motion to dismiss, this court held that Plaintiffs had standing to
advance their claims. See Silver I,2019 WL 7168625, at *2. That ruling was based on the court’s
finding that Plaintiffs had stated facts sufficient to plausibly show that they had suffered an injury
in fact fairly traceable to the actions of Defendants that was likely to be redressed by a favorable
decision on the merits. Id. at *1-2. “Plaintiffs’ alleged injury,” the court explained, “is the cost
associated with complying with the TCJA’s transition tax regulations, which include certain
‘collection of information’ and ‘recordkeeping obligations.”” Id. at *2 (quoting First Am. Compl.
4| 54). Plaintiff Silver averred that he “had been forced to spend significant funds” and would “be
forced to expend money on Transition tax-related compliance for years to come, even though [he]
did not report any Transition tax liability.” Pls.” Opp’n to Mot. to Dismiss, ECF No. 23, Decl. of
Monte Silver, ECF No. 23-2 [hereinafter Silver MTD Decl.], q 18. Finding Plaintiffs’ alleged
injury to be causally connected to Defendants’ alleged failure to undertake an RFA analysis, the
court concluded Plaintiffs had standing to advance their claims. Silver I, 2019 WL 7168625, at
*2. The court did not address the element of redressability. See id.

Now that the case is at summary judgment, Plaintiffs attempt to hang their hat on the court’s
prior ruling. See Pls.” Opp’n at 2-3 (“As the Court has previously ruled . . . Plaintiffs have
established procedural standing.”). That is a losing proposition, however, because Plaintiffs bear
the burden of establishing standing “at the outset of each phase” of litigation. Scenic Am., Inc. v.
U.S. Dep’t of Trans., 836 F.3d 42, 48 (D.C. Cir. 2016). A “court’s determination that a plaintiff
has established standing at the motion to dismiss stage by alleging sufficient facts in her pleadings

is only the first step.” Id. Such a “finding does not obviate the court’s responsibility to ensure that
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the plaintiff can actually prove those allegations when one or both parties seek summary
judgment.” Id. For that reason, “[a] plaintiff's burden to demonstrate standing grows heavier at
each stage of the litigation.” Osborn v. Visa Inc., 797 F.3d 1057, 1063 (D.C. Cir. 2015). At the
summary judgment stage, a plaintiff “‘can no longer rest on . . . mere allegations, but must set forth
by affidavit or other evidence specific facts which for purposes of the summary judgment motion
will be taken to be true.” Lujan, 504 U.S. at 561 (citation and internal quotation marks omitted).
“If. .. the court determines that the plaintiff has not introduced sufficient evidence into the record
to at least raise a disputed issue of fact as to each element of standing, the court has no power to
proceed and must dismiss the case.” Scenic Am., Inc., 836 F.3d at 48—49.

With that legal framework in mind, the court turns to Defendants’ standing challenge. In
the main, Defendants argue that Plaintiffs lack standing because they have not “produce[d]
concrete evidence of ongoing or imminent future injury to support their claim for injunctive relief.”
Defs.” Mem. at 11. That argument is flawed, however, because Plaintiffs do not seek only
injunctive relief. To be sure, Plaintiffs request, as a statutory remedy under the RFA, that the court
“stay [] enforcement of the Final Regulations and Sections 965 and 962 against Plaintiffs and other
small businesses until such time as Defendants comply with their statutory duties.” First Am.
Compl. at 19; 5 U.S.C. § 611(a)(4)(B) (authorizing a court to order “deferring the enforcement of
the rule against small entities unless the court finds that continued enforcement of the rule is in the
public interest”). This is a demand for prospective relief. But Plaintiffs also seek retrospective
relief. Specifically, they ask for a declaration “that Treasury’s RFA Section 605(b) certifications
are invalid,” and a “[r]Jemand [of] the Proposed Regulations and Final Regulations to Defendants
to comply with their statutory obligations.” First Am. Compl. at 19. This distinction is an

important one because the Supreme Court has made clear that the “injury in fact” requirement of
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standing varies depending on whether the plaintiff seeks prospective or retrospective relief. See
City of Los Angeles v. Lyons, 461 U.S. 95, 101-02, 105 (1983). And the party invoking standing
“bears the burden of showing that he has standing for each type of relief sought.” Summers v.
Earth Island Inst., 555 U.S. 488, 493 (2009). Thus, the court must give individual consideration
to each form of requested relief on the question of standing in this case. It turns now to that task,
starting with Plaintiffs’ claim for retrospective relief.

1. Retrospective Relief

A plaintiff seeking retrospective relief satisfies the injury-in-fact requirement if he has
suffered a past injury that is concrete and particularized. See Adarand Constructors, Inc. v. Pena,
515 U.S. 200, 210-11 (1995). Here, Defendants do not dispute that Plaintiffs have established an
injury in fact in the form of past compliance costs associated with the transition tax regulations.
See Defs.” Mem. at 11-14; Reply in Supp. of Defs.” Cross-Mot. for Summ. J., ECF No. 65
[hereinafter Defs.” Reply], at 2—4. Plaintiffs take that concession as evidence that the court’s prior
ruling on standing endures. See Pls.” Opp’n. at 2—4. They explain, because “Plaintiffs have
established that they have been adversely affected by Defendants’ failure to comply with the RFA
and have incurred a concrete and particular injury in the form of the compliance costs they have
expended[,] . . . [they] have Article III standing to challenge the regulations [] under the RFA.”
Pls.” Opp’n at 4. The court disagrees.

Both parties overlook an essential element of standing: redressability. The court did so,
too, at the motion to dismiss stage. See Silver I, 2019 WL 7168625, at *2. As discussed, courts
have held that the redressability requirement for standing is “relaxed” in procedural rights cases.
See WildEarth Guardians, 738 F.3d at 305; see also, e.g., Lujan, 504 U.S. at 572 n.7; Ctr. for Law
& Educ.,396 F.3d at 1159. But “relaxed” does not mean “eliminated.” See Ctr. for Law & Educ.,
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396 F.3d at 1157 (“Where plaintiffs allege injury resulting from violation of a procedural right
afforded to them by statute and designed to protect their threatened concrete interest, the courts
relax—while not wholly eliminating—the issues of imminence and redressability.” (second
emphasis added)). ‘“Rather, the ‘relaxation’ of the redressability requirement recognizes the
difficulty plaintiffs [typically] face in showing that the righting of a procedural wrong will
necessarily lead to a different substantive outcome.” Nat’l Wildlife Fed., 170 F. Supp. 3d at 15.
In such cases, a plaintiff has standing to bring a claim so long as “they have a procedural right that,
if exercised, could protect their concrete interests.” Defs. of Wildlife v. U.S. EPA, 420 F.3d 946,
957 (9th Cir. 2005) (emphasis in original), overruled on other grounds by Nat’l Ass’n of Home
Builders v. Defs. of Wildlife, 551 U.S. 644 (2007). For example, the “archetypal procedural injury”
case involves “an agency’s failure to prepare a statutorily required environmental impact statement
before taking action with potential adverse consequences to the environment.” Nat’l Parks
Conservation Ass’nv. Manson, 414 F.3d 1, 5 (D.C. Cir. 2005). The Supreme Court provides such
an example in footnote 7 of Lujan, explaining that

[a person] living adjacent to the site for proposed construction of a

federally licensed dam has standing to challenge the licensing

agency’s failure to prepare an environmental impact statement, even

though he cannot establish with any certainty that the statement will

cause the license to be withheld or altered, and even though the dam

will not be completed for many years.
Lujan, 504 U.S. at 572 n.7. While the plaintiff in that hypothetical case cannot establish with any
certainty that preparation of the environmental impact statement—that is, the righting of the

procedural wrong—will remedy her concrete interest by preventing the construction of the dam,

such a result is at least possible.
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This is not the archetypal procedural injury case, however. “Decisions in this Circuit and
others confirm that a court must look at the underlying concrete interest when assessing
redressability of a procedural injury.” Nat’l Wildlife Fed’n, 170 F. Supp. 3d at 15; see In re Idaho
Conservation League, 811 F.3d 502, 511-12 (D.C. Cir. 2016) (assessing redressability of
procedural injuries by looking at whether promulgating a different rule would limit plaintiffs’
exposure to hazardous waste); Ass 'n of Am. Physicians & Surgeons v. Sebelius, 746 F.3d 468, 472
(D.C. Cir. 2014) (assessing redressability of a procedural injury by looking at “whether compliance
with the procedural requirement would lead to ‘redress’ of the party’s substantive injury (i.e., lead
to a less injurious outcome)”); Black v. LaHood, 882 F. Supp. 2d 98, 106-07 (D.D.C. 2012)
(holding that plaintiffs could not show redressability because the alleged “concrete injuries”
caused by the road closure would remain even if the court declared the approval of the project
unlawful); cf. Sierra Club v. U.S. Army Corps of Eng’rs, 277 F. App’x 170, 173 (3d Cir. 2008)
(finding that redressing procedural harms under the CWA, NEPA, and APA would not redress
alleged injuries to plaintiffs’ recreational and aesthetic interests because the wetlands they enjoyed
were gone and plaintiffs did not ask that the existing structures be removed).

For example, in Salmon Spawning & Recovery Alliance v. Gutierrez, the Ninth Circuit held
that several conservation groups lacked standing to bring a suit challenging federal agencies’
decision to enter, and remain a party to, the Pacific Salmon Treaty with Canada on behalf of the
United States because the Treaty itself was final. 545 F.3d 1220, 1227 (9th Cir. 2008). The groups
alleged that the federal agencies violated consultation procedures required by regulation prior to
entering the Treaty and that the agencies’ procedural failure threatened various concrete interests
of the group. Id. at 1225. In considering its jurisdiction over the matter, the court stressed that

“the redressability requirement is not toothless in procedural injury cases.” Id. at 1227. The court
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observed that if it were to “give the groups the remedy [] they seek—that [the federal agencies]
follow the proper procedures during [the] consultation process—the ultimate agency decision of
whether to enter into the Treaty with Canada”—made nine years earlie—"“could never be
influenced.” Id. “In effect,” the court concluded, “if [it] rule[d] against the groups’ claim of
procedural injury they w[ould] continue to suffer injury; and if [it] rule[d] in their favor, they
w[ould] still suffer injury because [the court] cannot undo the Treaty.” Id.

A similar result obtains here. If the court were to grant the retrospective relief Plaintiffs
seek—declaring unlawful the agency’s failure to perform an RFA analysis and remanding to
conduct the analysis—such relief would do nothing to redress Plaintiffs’ claimed concrete injury.
Plaintiffs have already incurred the compliance costs associated with the one-time transition tax,
and Silver declares that “neither [he] nor Limited ended up owing any Transition tax at all.” Silver
Decl. q 18. Granting the requested retrospective relief therefore would do nothing to undo the
compliance costs Plaintiffs already have incurred. Thus, the only way Plaintiffs can satisfy the
redressability prong of the standing analysis, even for retrospective relief, is if they have some
future injury from the transition tax regulations that the agency could possibly alleviate on remand.
In this way, the redressability inquiry for retrospective relief, in this case, dovetails with the injury-
in-fact requirement for prospective relief. At oral argument, Plaintiffs agreed the two inquiries
merge in this case. Hr’g Tr. (draft), Mar. 15, 2021 [hereinafter Hr’g Tr.], at 45—46.

The court now turns to whether Plaintiffs have met their burden of establishing a future
injury.

2. Prospective Relief
To seek injunctive relief, a plaintiff must show that he is suffering a continuing injury or

that he is under a real and immediate threat of being injured in the future. See Lyons, 461 U.S. at
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101-02; Dearth v. Holder, 641 F.3d 499, 501 (D.C. Cir. 2011); see also Summers, 555 U.S. at 493
(“To seek injunctive relief, . . . the threat must be actual and imminent, not conjectural or
hypothetical.”). Here, Plaintiffs dispute that a showing of future injury is required, see supra p.
15, which is incorrect;’ they nevertheless assert that they have established future injury. See Pls.’
Opp’n at 3—6. For the following reasons, the court disagrees.

Recall that at the summary judgment stage of proceedings, plaintiffs “can no longer rest on
... mere allegations, but must set forth by affidavit or other evidence specific facts” demonstrating
standing. Lujan, 504 U.S. at 561 (cleaned up) (emphasis added). The “[s]tatements of fact must
be sufficiently specific to rise above the level of ‘conclusory allegations.”” Swanson Group Mfg.
LLC, 790 F.3d at 240 (quoting Lujan v. Nat’l Wildlife Fed'n, 497 U.S. 871, 888 (1990)). While
“general factual allegations of injury resulting from the defendant’s conduct may suffice” to show
standing at the motion to dismiss stage, Lujan, 504 U.S. at 561, “at summary judgment a court will
not presume the missing facts necessary to establish an element of standing,” Swanson Grp. Mfg.
LLC, 790 F.3d at 240 (cleaned up).

Here, Defendants contest that Silver will incur future compliance costs as a result of the
section 965 regulations. See Defs.” Mem. at 11-14; Defs.” Resp. to Facts 9 12. Defendants state:
[1t is] [d]isputed that Plaintiffs will incur any ‘compliance costs and
time’ to comply with the statute or the Final Regulations, given that
they owe no Transition Tax based on their own tax reporting. The
reporting required under the regulations is a “one-time paperwork
burden.” ADMIN 03169 (“The Treasury Department and the IRS

anticipate substantially all paperwork burdens related to the final
regulations to be incurred only with respect to the inclusion year.”).

5 For the first time at oral argument, Plaintiffs argued that “they need not establish standing in order to raise [their]
RFA claim” because the “unconventional” injunction they seek is a statutorily mandated form of relief for violations
of the RFA. See Hr’g Tr. at 41-42 (discussing 5 U.S.C. § 611(a)(4)(B)). Plaintiffs provide absolutely no authority
for such a proposition, and because that issue has not been briefed, the court need not, and does not, consider it. See
Physicians for Social Resp. v. Wheeler, 956 F.3d 634, 647 (D.C. Cir. 2020) (“[G]enerally, arguments raised for the
first time at oral argument are forfeited.”).
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There is the possibility of further minimal reporting required for
those that have a transition tax liability and elect to defer or pay it in
installments. See id. (“Any subsequent reporting (such as in
connection with a transfer of a section 965(h) net tax liability or a
section 965(i) net tax liability) would be negligible burdens that
implement elections made and payments calculated in the inclusion
year.”); [] ADMIN 03544 (“Information is collected for the
purposes of determining the amount of the tax liability as well as
tracking the payment of the tax liability.”); ADMIN 03549 (“The
information collected . . . will be used to allow taxpayers to make
elections or file agreements to continue deferring the payment of the
section 965 tax liability. The information collected will enable
taxpayers and the IRS to keep track of the deferred
payments/liabilities until fully paid.”). But there is no ongoing
paperwork burden where Plaintiffs have no transition tax liability.

Defs.” Resp. to Facts 4 12 (emphasis added). So, with no future transition tax liability to speak
of, Defendants say, Plaintiffs will incur no future compliance costs. Having come forward with
evidence showing that Plaintiffs have no future injury, the burden shifts to Plaintiffs to introduce
“sufficient evidence into the record to at least raise a disputed issue of fact as to” injury. Scenic
Am., Inc., 836 F.3d at 48—49. They fail to do so.

Plaintiffs rely on three declarations submitted by Plaintiff Silver over the course of the
litigation to demonstrate standing. None “rise above the level of ‘conclusory allegations’” on the
topic of injury. Swanson Group Mfg. LLC, 790 F.3d at 240 (quoting Nat’l Wildlife Fed'n, 497 at
888). Silver’s declaration in support of Plaintiffs’ motion for summary judgment includes only
one line regarding future injury. After discussing the time and resources that Silver in the past put
into compliance, Silver baldly declares as a final point: “I will be forced to expend additional
money on Transition tax-related compliance for years to come, even though we did not have any
Transition tax liability.” Silver Decl. § 18. That is nearly verbatim the language that appeared in

the declaration Silver filed in support of Plaintiffs’ opposition to Defendants’ motion to dismiss.
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See Silver MTD Decl. q 18. Such an unadorned statement of future injury is insufficient to carry
Plaintiffs’ burden at this stage of the case. See Nat’l Wildlife Fed'n, 497 U.S. at 888.

Plaintiffs attempt to salvage their position on future injury in their reply brief by launching
into a lengthy and, frankly, impenetrable explanation of the purported future reporting obligations
and compliance costs Silver will incur by virtue of a so-called “section 962" election he made in
conjunction with his transition tax filing. See Pls.” Opp’n at 4—6. From what the court can discern
from the parties’ briefs and the discussion at oral argument, the transition tax regulations contain
a provision that allows U.S. shareholders subject to the tax to elect to apply foreign tax credits to
offset their transition tax liability. See Pls.” Opp’n at 4. The statute giving rise to that ability
resides in a separate portion of the tax code, section 962, which pre-dates the TCJA by decades
and allows a natural person to be treated as a corporation for purposes of certain foreign earnings
taxation. 5 U.S.C. § 962; see Pls.” Opp’n at 4-5; Hr’g Tr. at 24-25; A.R. at 3524 (“[S]hareholders
may use foreign tax credits, in accordance with the pre-Act rules, to offset their inclusions under
section 965.” (emphasis added)). Although previously rarely invoked, section 962 was given
attention anew by the transition tax regulations. See Pls.” Opp’n at 4 n.3 (“The IRC 962 election
is an archaic provision that was rarely used before the introduction of the Transition tax.”).

Plaintiffs explain that Silver opted to make use of the election because it was “[t]he only

way that [he] (an individual shareholder) could have enjoyed the same benefit of 10 years credits

for Israeli corporate taxes paid by Silver Ltd was by making an IRC 962 election.” Pls.” Opp’n at
4. “As aresult” of the election, Plaintiffs claim,
each time that Silver receives a dividend from Silver Ltd., Silver

must comply with a wide variety of the most complex tax laws in
the IRC, such as foreign tax credit accounting, allocation between

23



dividends tainted and not tainted by the 962 election, a bilateral tax
treaty, qualified/non-qualified dividends, etc.

Pls.” Opp’n at 5.

But these are the arguments of counsel, not factual averments, which the court cannot rely
upon at this stage to establish standing. See FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 235
(1990). And, even if the court were to treat these arguments as facts, they make out an insufficient
case of future harm. For one, future injury must be “actual and imminent” to establish standing.
See Summers, 555 U.S. at 493. Plaintiffs, however, say nothing about when Silver Limited might
issue a dividend to Silver that would trigger the claimed compliance obligations. Additionally, it
is far from evident that the section 965 regulations would be the cause of such costs. The quoted
text above identifies some of the “most complex tax laws in the IRC” as the source of future
compliance costs—including section 962 and an unidentified bilateral tax treaty—but notably
absent from the list are the challenged regulations themselves. Plaintiffs say not a word about how
the section 965 regulations will impose future recordkeeping or reporting burdens. This omission
likewise negates any showing as to redressability. Plaintiffs fail to explain how conducting an
RFA analysis in connection with the 965 regulations could help him avoid costs imposed by other
provisions of the tax code or a tax treaty.

Accordingly, because Plaintiffs have failed to provide facts sufficiently specific to rise

299

above the level of ‘conclusory allegations’ to show that they face ongoing or imminent future
injury, Plaintiffs lack standing to seek injunctive relief. See Lujan, 497 U.S. at 888 (1990);

Summers, 555 U.S. at 493. And because Plaintiffs also must show ongoing or imminent future

injury to satisfy the redressability requirement for retrospective relief, see supra p. 20, they
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similarly lack standing to assert their claim for declaratory relief and a remand. The court thus
concludes that it lacks jurisdiction over Plaintiffs’ claims in their entirety.

B. “Statutory Standing”

Defendants next argue that the court lacks “jurisdiction” as to Plaintiffs’ claims because
neither qualifies as a “small entity” within the meaning of the RFA. See Defs.” Mem. at 15-18.
But as previewed above, this is a “statutory standing” argument, which the Supreme Court has
clarified is not jurisdictional but rather a question of whether Plaintiffs have a cause of action under
the statute. See Lexmark Int’l Inc., 572 U.S. at 128 & n.4. Because this is a threshold question,
the court considers the issue, and finds that Plaintiffs fail to state a claim under the RFA.

The court begins with the language of the RFA. In section 611, the statute makes clear
the zone of interests it protects and the cause of action it provides. See 5 U.S.C. § 611(c)
(“Compliance or noncompliance with the provisions of this chapter shall be subject to judicial
review only in accordance with this section.”); Permapost Prods., Inc. v. McHugh, 55 F. Supp. 3d
14, 30 (D.D.C. 2014). Judicial review under the RFA is available only for “a small entity that is
adversely affected or aggrieved by final agency action.” 5 U.S.C. § 611(a)(1) (emphasis added).
The D.C. Circuit has consistently interpreted that language to “limit[] its application to the ‘small
entities which will be subject to the proposed regulation’—that is, those ‘small entities to which
the proposed rule will apply.”” Aeronautical Repair Station Ass’n, 494 F.3d at 176 (quoting Mid-
Tex Elec. Coop., Inc., 773 F.2d at 342); see also Cement Kiln Recycling Coal., 255 F.3d at 869
(same).
There are thus two questions the court must answer to determine whether Plaintiffs have a

cause of action under the RFA: 1) whether they are “subject to” the transition tax regulations, and
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2) whether they qualify as “small entities” under the RFA. Neither Plaintiff satisfies both
requirements.
1. Whether Plaintiffs are “Subject to” the Transition Tax Regulations

To reiterate what should be clear by now, section 965 imposes a one-time transition tax on
U.S. taxpayers who are shareholders of certain foreign corporations. See A.R. at 3522; see, e.g.,
26 U.S.C. § 965(b) (directing requirements on “a taxpayer which is a United States shareholder
with respect to at least one deferred foreign income corporation”). To that end, the final regulations
implementing section 965 explain, in summary, that they “affect United States persons with direct
or indirect ownership interests in certain foreign corporations.” 84 Fed. Reg. 1,838 (emphasis
added); A.R. at 3134 (emphasis added). For purposes of section 965, a “United States person” is
a citizen or resident of the United States, a domestic partnership or corporation, and certain estates
and trusts. See 26 U.S.C. § 951(b) (definition of “United States shareholder” cross references
definition of “United States person” in 26 U.S.C. § 957(c)); 26 U.S.C. § 957(c) (cross-referencing
definition of “United States person” in 26 U.S.C. § 7701(a)(30)); 26 U.S.C. § 7701(a)(30). There
is no disputing that Monte Silver, as a U.S. person and sole shareholder of a controlled foreign
corporation, is “subject to” the transition tax regulations. See Defs.” Resp. to Facts 9 1, 5. The
parties disagree, however, as to whether Silver Limited is.

As a corporation located in and organized under the laws of Israel, Silver Limited is not a
citizen or resident of the United States, a domestic partnership or corporation, or a qualifying trust
or estate. See Defs.” Mem. at 9; Silver Decl. 4| 2 (identifying Silver Limited as a controlled foreign
corporation); see also Hr’g Tr. at 6 (admitting that Silver Limited is not a U.S. taxpayer). That

would seem to categorically disqualify the company from being subject to the transition tax

26



regulations, but Plaintiffs contend otherwise. At oral argument, they made two arguments as to
why Silver Limited is nevertheless subject to the transition tax regulations. Neither is persuasive.

First, Plaintiffs argue that Defendants conceded that Silver Limited is “subject to”
section 965 in their response to Plaintiffs’ assertions of fact, see Defs.” Resp. to Facts § 7 (noting
that it is “[n]ot disputed” that “Limited and Silver are both subject to Code Section 965 and the
Final Regulations™). See Hr’g Tr. at 4-5. While the court was also perplexed by that apparent
concession, Defendants assert that it was done in error. See id. at 18. At oral argument, Defendants
explained that they drafted and filed the document containing their responses to Plaintiffs’
statements of facts under the mistaken impression that the local rules required it and that Plaintiffs
had themselves failed to file a separate statement of facts. Id. According to counsel for
Defendants, the statement in Paragraph 7, that Defendants did “[n]ot dispute[]” that Silver Limited
was subject to the transition tax, was an “inadvertent admission,” and Defendants request that the
court disregard it all together. Id.

One need look no further than the memorandum of law accompanying Defendants’
response to Plaintiffs’ statement of facts to see that their apparent concession was inadvertent. On
page 13, Defendants assert: “Silver Limited is a foreign corporation and is not itself subject to the
transition tax. After all, that tax applies only to United States Shareholders . . ., and Silver Limited
is not a U.S. shareholder at all.” Defs.” Mem. at 13 (emphasis added); see also id. at 17 (“Silver
Limited does not file U.S. tax returns and does not even have a U.S. employer identification
number.”). Moreover, Defendants’ inadvertent admission does not foreclose the court from
addressing whether Silver Limited is subject to the transition tax regulations because that is a
question of law, not fact. See Aeronautical Repair Station Ass’n, Inc., 494 F.3d at 176 (assessing

as a matter of law whether an entity is subject to an underlying regulation). It is therefore not
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susceptible to judicial admission, as “‘[i]t is well established that judicial admissions on questions
of law have no legal effect.”” McNamara v. Picken, 950 F. Supp. 2d 125, 129 (D.D.C. 2013)
(quoting Dabertin v. HCR Manor Care, Inc., 68 F. Supp. 2d 998, 1000 (N.D. I1l. 1999)); see also
U.S. ex rel. Miller v. Bill Harbert Int’l Constr., Inc., No. 95-cv-1231 (RCL), 2007 WL 851871,
at *1 (D.D.C. Mar. 14, 2007) (“A judicial admission is usually treated as absolutely binding, but
such admissions go to matters of fact which, otherwise, would require evidentiary proof.”
(quoting New Amsterdam Cas. Co. v. Waller, 323 F.2d 20, 24 (4th Cir. 1963)). Accordingly, the
court disregards Defendants’ inadvertent admission.

Second, Plaintiffs argue that Silver Limited is “subject to” the regulations because it is
Silver Limited from which Silver must collect information to comply with the transition tax
regulations and the two should be viewed as a “package” deal. See Hr’g Tr. at 5-7. Such an
argument—that a shareholder and a corporation should be viewed as one and the same—flies in
the face of the longstanding principle that “[a] corporation is ordinarily to be viewed as a distinct
entity, even when it is wholly owned by a single individual.” Quinn v. Butz, 510 F.2d 743, 757 &
n.90 (D.C. Cir. 1975) (citations omitted) (citing cases); see also Moline Properties v. Cmm’r, 319
U.S. 436, 438-39 (1943) (explaining the various purposes of “[t]he doctrine of corporate entity,”
and finding that “so long as that purpose is the equivalent of business activity . . . the corporation
remains a separate taxable entity””). As the court admonished at oral argument, surely Silver would
take a different position as to his relationship with Silver Limited in a scenario in which he was
being held individually liable for the acts of the company. Silver cannot pick and choose when to
benefit from the corporate form.

Nothing within the transition tax regulations directs a foreign company to take any action.

In Aeronautical Repair Station Association, Inc., the D.C. Circuit made clear that an entity is not
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“subject to” a regulation unless the regulation “imposes responsibilities directly on” the entity.
See 494 F.3d at 177; see also Mid-Tex Elec. Coop., Inc., 773 F.2d at 342 (holding that the RFA’s
requirements apply only to “small entities that would be directly regulated” by a challenged rule).
At oral argument, Plaintiffs identified for the first time a group of provisions within the section
965 regulations that they contend apply to Silver Limited. See Hr’g Tr. at 10-11 (citing A.R. at
3172). But none of those provisions apply “directly” to the controlled foreign corporation; each
applies “directly” to the U.S. taxpayer.® That a U.S. taxpayer has to look to the books and records
of the foreign company of which it is a shareholder to comply with the regulations does not make
the company itself “subject to” the regulations.

Accordingly, the court concludes that only Silver is “subject to” the transition tax
regulations.

2. Whether Silver Qualifies as a “Small Entity”

That leaves the court with one final question to answer: whether Silver qualifies as a

“small entity” under the RFA. He does not. The RFA defines “small entities” as having the same

2 (13

meaning as the terms “small business,” “small organization,” and ‘“small governmental
jurisdiction,” as defined in the RFA. 5 U.S.C. § 601(6). Of those defined terms, Silver could
conceivably fall only under the term “small business.” That term “has the same meaning as the
term ‘small business concern’ under section 3 of the Small Business Act.” Id. § 601(3). Section 3
of the Small Business Act states that such a concern is “one which is independently owned and

operated and which is not dominant in its field of operation.” 15 U.S.C. § 632(a)(1). Silver, as an

individual, is not “independently owned and operated.”

6 See AR. 3171-72 (citing 26 C.F.R. §§ 1.965-2(d)(2)(ii)(B), 1.965-2(H)(2)(iii)(B), 1.965-3(b)(2), 1.965-3(c)(3),
1.965-4(b)(2)(i), 1.965-4(b)(2)(iii)(B), 1.965-7(b)(2), 1.965-7(b)3)(iii)(B), 1.965-7(c)(2), 1.965-7(c)(3)(iv)(B),
1.965-7(c)(3)(v)(D), 1.965-7(c)(6)(i), 1.965-7(d)(3), 1.965-7(e)(2), 1.965-7(£)(5), and 1.965-8(c)).
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Plaintiffs nevertheless attempt to shoehorn Silver into meeting the “small business
concern” definition by virtue of his status as the sole proprietor of his real estate investing business.
See Pls.” Opp’n at 10; Hr’g Tr. at 56-57. But whatever status Silver may hold in relation to his
real estate business is irrelevant to whether he qualifies as a small entity under the RFA for the
purposes of this case. As stated, to state a cause of action, Silver must be a “small entit[y] . . .
subject to the proposed regulation,” Aeronautical Repair Station Ass’n, 494 F.3d at 176—in this
case, the transition tax regulations. Silver is not subject to the transition tax in his capacity as a
real estate investor. By his own admission, his real estate investments are made in his individual
capacity “unrelated to [Silver] Limited.” Silver Decl. § 3. Accordingly, Silver is not a small entity
for the purposes of the RFA and therefore has no cause of action under the statute.

IV.  CONCLUSION

For the foregoing reasons, the court grants Defendants’ Cross-Motion for Summary
Judgment, ECF No. 57, and denies Plaintiffs’ Motion for Summary Judgment, ECF No. 47.
Relatedly, Plaintiffs’ Motion to Complete the Administrative Record, ECF No. 39, is denied as
moot.

A separate final Order accompanies this Memorandum Opinion.

A

Dated: March 28, 2021 it P. Mehta
Untfed States District Court Judge
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