UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM LOVELAND COLLEGE,
Plaintiff,
V. Civil Action No. 17-2037 (ABJ)

DISTANCE EDUCATION
ACCREDITION COMMISSION,
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MEMORANDUM OPINION

Plaintiff William Loveland College (“WLC” or “the College”) has brought this lawsuit
against defendant Distance Education Accrediting Commission (“DEAC,” “the agency,” or “the
Commission™).! DEAC is authorized by the United States Department of Education to accredit
institutions that offer distance or online post-secondary degree programs. The College received
accreditation from DEAC in 2001 to offer online education to students.

In February 2017, DEAC issued a Show Cause Directive informing the College that it had
concerns about the institution’s ability to comply with DEAC’s accreditation standards and
policies, and ordering it to show cause why its accreditation should not be withdrawn. WLC’s

accreditation remained in effect in the interim, but it was directed to take corrective action in order

1 In its motion, defendant points out that the verified complaint incorrectly names defendant
as the “Distance Education Accreditation Commission.” DEAC’s Mem. of Law. in Supp. of Mot.
to Dismiss [Dkt. # 25-2] (“Def.’s Mem.”) at 1 n.1; see Compl. [Dkt. # 2] § 1. Further, while
defendant does business as Distance Education Accrediting Commission, its official title is
Distance Education and Training Council. Def.’s Mem. at 1.



to vacate the order, and it was required to file a new application for accreditation within thirty
days.

The College then brought this lawsuit in federal court alleging five causes of action: denial
of due process (Count 1); breach of contract (Count Il); defamation (Count IlI); tortious
interference with prospective business or economic advantage (Count 1V); and negligence (Count
V).2 See Compl. 1 18-50. Because the College did not attempt to invoke the procedures or
address any of the concerns outlined in the Show Cause Directive, its accreditation eventually
lapsed.®

Pending before the Court is DEAC’s motion to dismiss. See Notice of DEAC’s Mot. to
Dismiss [Dkt. # 25-1] (“Def.’s Mot.”); DEAC’s Mem. of Law in Supp. of Def.’s Mot. [Dkt. # 25-
2] (“Def.’s Mem.”).* Because the College failed to exhaust its administrative remedies before
bringing the due process claim, and because none of the state law counts states a claim upon which

relief can be granted, the Court will grant defendant’s motion.

2 The case was originally filed in the United States District Court for the Southern District
of New York, but it was transferred to this Court on October 2, 2017. See Order [Dkt. # 19].

3 In its reply brief, defendant asserts that WLC’s accreditation lapsed. See DEAC’s Reply
Mem. in Supp. of Def.’s Mot. to Dismiss [Dkt. # 29] (“Def.’s Reply”) at 7 n.8. Further, that
information is provided on DEAC’s website, see Voluntary Withdrawal from DEAC Accreditation,
Distance Educ. Accrediting Comm’n, https://www.deac.org/Public-Notices/Voluntary-Withdraw
al-From-DEAC-Accreditation.aspx (last visited Sept. 21, 2018), and the Court may take judicial
notice of such information. See EEOC v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624—
25 (D.C. Cir. 1997) (holding that, on a motion to dismiss, the Court can consider facts about which
the Court can take judicial notice); Cannon v. District of Columbia, 717 F.3d 200, 205 n.2 (D.C.
Cir. 2013) (taking judicial notice of document posted on the District of Columbia’s Retirement
Board website); Pharm. Research & Mfrs. of Am. v. Dep’t of Health & Human Servs., 43 F. Supp.
3d 28, 33 (D.D.C. 2014) (taking judicial notice of information posted on official public websites
of government agencies).

4 The motion has been fully briefed. See Mem. in Opp. to Def.’s Mot. [Dkt. # 28] (“PI.’s
Opp.”); Def.’s Reply.



BACKGROUND

Plaintiff is a not-for-profit degree-granting institution located in Loveland, Colorado,
Compl. 11 1, 9. The College’s original mission was to provide training in the emerging field of
traffic management, but in 1996, it transitioned “to a distance based education model to leverage
emerging technological opportunities” in education markets. Id. 1 9. Distance education or
distance-based education is also commonly referred to as online education. See id. { 10.

Defendant is a private, not-for-profit organization that operates as an institutional
accreditor of distance education institutions. Compl. § 10; see Distance Educ. Accrediting
Comm’n, http://www.deac.org (last visited Sept. 5, 2018). It was first recognized by the United
States Department of Education in 1959, and it continues to be an accreditor of “postsecondary
institutions in the United States that offer degree and/or non-degree programs primarily by the
distance or correspondence education method up to and including the professional doctoral
degree.” Compl. § 14; Accreditation in the United States, U.S. Dep’t of Educ., https://www?2.ed.
gov/admins/finaid/accred/accreditation_pg6.html (last visited Sept. 26, 2018).

l. Accreditation Procedures

DEAC must comply with the Higher Education Act (“HEA”), 20 U.S.C. 8 1001 et seq., the
statute governing accrediting agencies, as well as Department of Education regulations. This
framework requires each accrediting agency to maintain and make available to the public: written
materials describing the accreditation process; the procedures institutions must follow to apply;
the standards used to make accreditation decisions; the institutions and programs the agency
currently accredits; and information about members of the agency’s decision-making bodies and
principal administrative staff. 20 U.S.C. § 1099b; 34 C.F.R. § 602.23(a). The agency must afford
certain due process protections to each educational institution it accredits, which include, among

other things, providing written statements of agency requirements and standards, written notice of
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any “adverse accrediting action or action to place the institution or program on probation or show
cause,” and an opportunity to appeal any adverse action prior to the action becoming final.
20 U.S.C. 8 1099b(a)(6); 34 C.F.R. 8 602.25. The accrediting agency must also have procedures
in place for providing written notice about certain accrediting decisions to the public, the Secretary
of Education, and the appropriate State licensing or authorizing agency. 20 U.S.C. § 1099b(a)(7)-
(8); 34 C.F.R. § 602.26.

To be accredited by DEAC, an institution has the burden of proving that it is in compliance
with all of the standards set out in the agency’s accreditation handbook. See Compl. 1 19; Decl.
of Joshua N. Ruby in Supp. of DEAC’s Mot., Ex. C to Def.’s Mot. [Dkt. # 25-3] (“Ruby Decl.”);
DEAC Accreditation Handbook, Ex. 1 to Ruby Decl. [Dkt. # 25-3] (*Handbook™).®> The Handbook
is a manual published by DEAC that sets forth the requirements of accreditation, and member
schools agree to be bound by those standards if they receive accreditation. Compl. {1 19, 33.

The application process includes a self-evaluation by the applicant, a curricular review by
DEAC-engaged subject matter specialists with an opportunity for the institution to respond, and
an on-site evaluation of the institution’s compliance with DEAC accreditation standards.
Handbook at 12-20. Following the on-site evaluation, the Chair of the on-site team prepares a
report, and the institution has thirty-days to submit a response. Id. at 19.

The Commission usually meets twice a year, in January and June, to review applications

for initial accreditation or renewal of accreditation. Handbook at 20. After reviewing all submitted

5 The Handbook was attached to defendant’s motion to dismiss, not the complaint. But
because it is publicly available on DEAC’s website, see The DEAC Accreditation Handbook,
Distance Educ. Accrediting Comm’n, https://www.deac.org/Seeking-Accreditation/The-DEAC-
Accrediting-Handbook.aspx (last visited Sept. 5, 2018), and because it is incorporated by reference
in the complaint, the Court may consider it when evaluating defendant’s motion to dismiss. See
St. Francis Xavier Parochial Sch., 117 F.3d at 624-25; Cannon, 717 F.3d at 205 n.2.



materials, the Commission may take one of four courses of action: (1) accredit a new applicant
institution for up to three years, or continue an institution’s accredited status for up to five years;
(2) defer a decision pending receipt of a Progress Report, submission of additional information,
and/or the results of a follow-up-on-site evaluation; (3) direct the institution to Show Cause as to
why its accreditation should not be withdrawn; or (4) deny accreditation to an applicant or
withdraw accreditation from an accredited institution. Id. at 20-23.

Of particular relevance to this case are the steps DEAC and the institution must take if the
Commission decides to issue a Show Cause Directive to an institution. “In cases where the
Commission has reason to believe that an institution is not in compliance with accreditation
standards and other requirements, the Commission may direct the institution to Show Cause as to
why its accreditation should not be withdrawn.” Handbook at 21. An institution must receive
written notice of a Show Cause Directive, and the notice must: (1) state the reasons why the
directive was issued; (2) identify the standards or accreditation requirements for which compliance
is a concern; (3) recite the reasons for and the evidence supporting the claim that the institution
may not be in compliance with accreditation requirements; and (4) advise the institution of its
obligations under the directive and of the deadline for its response. Id. at 22.

When an institution receives a Show Cause Directive, it is “required to demonstrate
corrective action and compliance with accrediting standards or procedures.” Handbook at 21. The
“burden of proof rests with the institution to demonstrate that it is meeting DEAC’s accreditation
standards.” Id. Once the time for an institution to respond or comply with the requirements in the
directive has expired, the Commission may do one of four things: (1) vacate the Show Cause
Directive if the response demonstrates that removal of the order is warranted or that the institution

is in compliance with the cited accreditation standards and requirements; (2) continue the Show



Cause Directive, pending the receipt of additional information or further institutional reports; (3)
order a special visit to the institution; or (4) withdraw the institution’s accreditation, an action “that
would be subject to an appeal by the institution.” 1d. at 22. The Commission must notify the
institution of its decision within thirty days, and in all cases, the Commission must “allow the
institution sufficient time to respond to any findings before making any final decision regarding
the institution’s accredited status.” 1d. at 23.

If the Commission decides to deny or withdraw accreditation, the institution has the right
to appeal that decision by submitting an Application for Appeal to the Executive Director of the
Commission. Handbook at 23-24. The institution must appeal within ten days of receipt of the
letter advising it of the denial or withdrawal of accreditation, or the right to appeal will be deemed
waived and the “Commission’s action [will] become final.” 1d. The institutional appeal “is heard
by an independent appeals panel that is separate from the Commission and serves as an additional
level of due process for the institution.” Id. at 24. The panel may affirm, remand, amend, or
reverse the Commission’s decision. Id. at 25-26.

“Upon being notified that its appeal did not change an adverse Commission decision, an
institution has five business days to request arbitration, during which no public notification of the
Commission action will be made.” Handbook at 27. If the institution’s arbitration proceeding is
unsuccessful, and the accreditation decision becomes final, the institution may file suit in the
District Court for the District of Columbia. 1d. at 150 (“An institution which seeks to overturn an
adverse arbitration decision, or to file suit against the Corporation for any other reason, must bring
the suit in the Federal District Court for the District of Columbia.”); see also id. at 20 (noting that
a decision becomes final only after the time for requesting an appeal has expired or the appeal

itself is denied).



1. WLC’s Application to Renew Accreditation

Plaintiff received its first accreditation from DEAC in 2001.5 Compl. 1 9. In the later
proceedings relevant to this matter, the College filed an application to renew its accreditation,’ see
Pl.’s Opp. at 1, and DEAC began the process associated with reviewing the application pursuant
to the Handbook’s procedures.

Plaintiff alleges that in September 2016, a team of individuals conducted an on-site review
of the College. Compl. § 21. Then, at its meeting in January 2017, DEAC determined that the
College did not meet its accreditation criteria. Show Cause Directive at 1. As a result, DEAC
issued a Show Cause Directive in a letter dated February 27, 2017, asking the College to “show
cause why its accreditation should not be withdrawn.” 1d.; Compl. { 27.

The letter informed the College that the Show Cause Directive was “not an adverse action
but a statement of concern . . . about the institution’s ability to document compliance with DEAC’s
accreditation standards and policies.” Show Cause Directive at 1. It expressly stated that the
“[a]ccreditation for WLC remain[ed] in effect during the period of Show Cause,” id., and it
outlined the corrective action the College needed to take within a twelve-month period in order to
vacate the order. Show Cause Directive at 1-12; see also Handbook at 21-23. According to the

order, WLC was required to submit a new application for accreditation by March 27, 2017, and

6 At the time plaintiff was accredited, the parties were known by different names. Plaintiff
was known as the Institute of Logistical Management, and defendant was known as the Distance
Education & Training Council. See Compl. { 15.

7 Neither party provides the date on which plaintiff applied to renew its accreditation.

8 The Show Cause Directive notes the date of the on-site evaluation to have been October
28, 2016. Ex. A to Compl. [Dkt. # 2-2] (*“Show Cause Directive”) at 1.
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the College was informed that the Commission’s staff would then set up a Fall 2017 visit. Show
Cause Directive at 2.

The DEAC announced the issuance of the Show Cause Directive on its website within
twenty-four hours of giving notice to the College.® See Compl. § 19 (alleging that the show cause
letter was published); Ex M. to Compl. [Dkt. # 2-14] (screenshot of website listing William
Loveland College as an institution that had received a show cause directive); see also Def.’s Mem.
at 3; P1.’s Opp. at 2.

WLC responded to the Show Cause Directive via email on March 9, 2017, and it disagreed
with many of the concerns the Commission had identified. Compl. { 40; Ex. N to Compl.
[Dkt. # 2-15] (“Email Exchange”). The College undertook to provide a “clear and accurate
timeline of what actually transpired” in its past in the hope that DEAC would withdraw the Show
Cause Directive and grant reaccreditation. See Compl. { 40; Email Exchange. It also requested a
response from the DEAC by March 17, 2017 so that it would have enough time to file the
reaccreditation paperwork by March 27, 2017. See Email Exchange. On March 17, 2017, the
Executive Director of DEAC, Leah Matthews, responded to the College’s email and explained that
the Show Cause Directive was not based on previously approved changes that had taken place
throughout the College’s history. See id. She reiterated that the Commission “found that the
institution did not meet accreditation standards,” and that WLC’s new application was due on

March 27, 2017. Id.

9 Based on a review of DEAC’s website, it appears that the entire Show Cause Directive is
not made public. Rather, DEAC announces which institutions are “on show cause,” and it provides
an explanation of the accreditation standards that are subject to the show cause order. See
Institutions on Show Cause, Distance Educ. Accrediting Comm’n, https://www.deac.org/Public-
Notices/Institutions-On-Show-Cause.aspx (last visited Sept. 24, 2018).
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On March 19, 2017, WLC emailed DEAC and accused the agency, and Matthews
specifically, of making false statements in the Show Cause Directive. See Compl. | 40; Email
Exchange. Matthews responded by email a few days later, stating that the College had made “a
very, very serious accusation.” See Compl. 1 40; Email Exchange. She informed WLC that for
that reason, she had been recused from the matter, and DEAC’s legal counsel and members of the
Executive Committee would contact the institution. See Compl. { 40; Email Exchange. The
College expressed frustration with Matthews’ recusal, complaining that it had “exhausted almost
every avenue giving [DEAC] all of the accurate data,” and that it needed DEAC’s continued
cooperation so that it could meet the March 27, 2017 renewal application deadline. See Email
Exchange.

Although the complaint provides no additional facts, WLC states in its brief that at that
point, it “decided not to continue with the process,” and that it filed this lawsuit instead. PI.’s Opp.
at 2; see also Def.’s Mem. at 5 (“Instead, without responding to the Show Cause Directive and
without availing itself of its procedural rights under the Handbook, WLC filed this lawsuit . . . .”).

The complaint includes five causes of action:

e Count 1 — Denial of Due Process and Failure to Apply DEAC Standards

e Count 2 — Breach of Contract

e Count 3 — Defamation

e Count 4 - Tortious Interference with Prospective Business or Economic Advantage
e Count 5 - Negligence (in alternative to Breach of Contract)

Count | alleges that by issuing a public Show Cause Directive to the College, DEAC
violated federal laws and regulations, as well as its own protocols, because the *“standard practice

is to defer any negative findings” until another team visits the school. Compl. §19. According to



the College, DEAC violated the school’s right to due process when it “skipped these
steps[,] . . . [and] did not provide the College with any time to address the myriad of alleged defects
[it] claimed to find.” 1d.

Count 11 alleges that after WLC applied and received accreditation and continued to pay
annual dues to DEAC, the parties “agreed to be bound by DEAC’s Standards of Accreditation as
set forth in its handbook, as a formal contract.” Compl. {1 33-35. According to the College,
“DEAC materially breached the contract by . . . refusing to apply its standards of accreditation to
the school in a fair and impartial manner,” and by issuing the Show Cause Directive, “which was
based upon unverified false data and was replete with defamatory falsehoods.” Id. § 37.

The College also brings a defamation claim in Count Ill, alleging that the Show Cause
Directive was “false and defamatory,” and that the publication of the directive caused the College
to “incur damages to its reputation” as well as a loss of good will and other monetary damages.
Compl. 11 46-47.

Count 1V alleges that DEAC willfully and intentionally interfered with the College’s
business by issuing, and making public, the Show Cause Directive. Compl. 1149-50. The College
claims that “DEAC knew, or should have known, that by issuing its fraudulent public Show Cause
Letter, it would materially impact the current and future prospects of the College by inhibiting
student enrollment, revenue collection, staff recruitment, and donations.” Id. Y 49.

Finally, as an alternative to the breach of contract claim, Count V alleges negligence.
Compl. 1 52-56. According to the complaint, DEAC had “a legal duty to fairly and properly
consider the College’s application for reaccreditation,” and it “breached its duties” when it “relied
on the phony, fraudulent and defamatory fact finding” of its site-visiting team, and then published

the Show Cause Directive. 1d. 1 53-54.
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In its prayer for relief, the College asked for a “preliminary injunction” against DEAC
requiring it to rescind the Show Cause Directive and/or remove it from its website,'® and it
requested a permanent injunction requiring DEAC to follow all of the procedures set forth in its
Handbook. Compl. at 26-27 (demand for relief). In addition, plaintiff asks the Court to award it
compensatory, consequential, and punitive damages. Id.

STANDARD OF REVIEW

“Tosurvive a [Rule 12(b)(6)] motion to dismiss, a complaint must contain sufficient factual
matter, accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009), quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). In Igbal,
the Supreme Court reiterated the two principles underlying its decision in Twombly: “First, the
tenet that a court must accept as true all of the allegations contained in a complaint is inapplicable
to legal conclusions.” Igbal, 556 U.S. at 678. And “[s]econd, only a complaint that states a
plausible claim for relief survives a motion to dismiss.” Id. at 679, citing Twombly, 550 U.S. at
556.

A claim is facially plausible when the pleaded factual content “allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at
678. “The plausibility standard is not akin to a ‘probability requirement,” but it asks for more than
a sheer possibility that a defendant has acted unlawfully.” 1d. A pleading must offer more than

“labels and conclusions” or a “formulaic recitation of the elements of a cause of action,” id.,

10 At no point did the College comply with Federal Rule of Civil Procedure 65 or Local Civil
Rule 65.1 and file a proper motion for a preliminary injunction.

11


https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2018848474&referenceposition=1949&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&db=708&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=B7594277&tc=-1&ordoc=2021352561
https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2018848474&referenceposition=1949&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&db=708&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=B7594277&tc=-1&ordoc=2021352561

quoting Twombly, 550 U.S. at 555, and “[t]hreadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.” Id.

In evaluating a motion to dismiss under Rule 12(b)(6), a court must “treat the complaint’s
factual allegations as true and must grant plaintiff ‘the benefit of all inferences that can be derived
from the facts alleged.”” Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000)
(internal citation omitted), quoting Schuler v. United States, 617 F.2d 605, 608 (D.C. Cir. 1979);
see also Am. Nat’l Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011), quoting Thomas v.
Principi, 394 F.3d 970, 972 (D.C. Cir. 2005). Therefore, when considering a motion to dismiss, a
court must construe a complaint liberally in the plaintiff’s favor. Kowal v. MCI Commc’ns Corp.,
16 F.3d 1271, 1276 (D.C. Cir. 1994). Nevertheless, the court need not accept inferences drawn by
the plaintiff if those inferences are unsupported by facts alleged in the complaint, nor must the
court accept plaintiff’s legal conclusions. 1d.; see also Browning v. Clinton, 292 F.3d 235, 242
(D.C. Cir. 2002). In ruling upon a motion to dismiss for failure to state a claim, a court may
ordinarily consider only “the facts alleged in the complaint, documents attached as exhibits or
incorporated by reference in the complaint, and matters about which the Court may take judicial
notice.” Gustave-Schmidt v. Chao, 226 F. Supp. 2d 191, 196 (D.D.C. 2002), citing St. Francis
Xavier Parochial Sch., 117 F.3d at 624-25.

ANALYSIS

l. The due process claim in Count I will be dismissed because WLC failed to exhausted
its administrative remedies.

Plaintiff claims that DEAC failed to follow its own procedures and therefore deprived the
College of due process when it issued the Show Cause Directive. Compl. § 19. To the extent
plaintiff’s claim “sounds in a federal common law duty of certain private organizations to use

adequate procedural safeguards when exercising their powers,” DEAC argues that courts
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reviewing such claims “apply principles of federal administrative law, including the requirement
that a party seeking judicial review exhaust its available administrative remedies.”** Def.’s Mem.
at 6. DEAC maintains that “[b]ecause WLC failed to exercise the rights which DEAC’s written
accreditation procedure afforded it, and because WLC failed to pursue its application for renewal
of its accreditation to a final decision, it failed to exhaust its administrative remedies and may not
seek relief in this Court.” 1d.

The College concedes that it did not exhaust the administrative processes provided in the
Handbook. Pl.’s Opp. at 2 (“Plaintiff disagreed with many of the concerns expressed in the Show

Cause Directive, and decided not to continue with the process. It filed this lawsuit seeking

11 Because accreditation agencies are private entities, not state actors, they “are not subject to
the strictures of constitutional due process requirements.” Prof’l Massage Training Ctr., Inc. v.
Accreditation All. of Career Schs. & Colls., 781 F.3d 161, 169 (4th Cir. 2015). But, “like all other
bureaucratic entities, [they] can run off the rails,” and so they are not “wholly free of judicial
oversight.” Id. “[T]here exists a ‘common law duty on the part of “quasi-public” private
professional organizations or accreditation associations to employ fair procedures when making
decisions affecting their members.”” Id., quoting McKeesport Hosp. v. Accreditation Council for
Graduate Med. Educ., 24 F.3d 519, 534-35 (3d Cir. 1994); see also Marjorie Webster Jr. Coll.,
Inc. v. Middle States Ass’n of Colls. & Secondary Schs., Inc., 432 F.2d 650, 655-58 (D.C. Cir.
1970) (recognizing that judicial power to regulate private accreditation agencies is
“predicated . . . upon the developing doctrines of the common law,” and that accrediting agency
standards deserve “substantial deference”); Thomas M. Cooley Law Sch. v. Am. Bar Ass’n, 459
F.3d 705, 711-12 (6th Cir. 2006); Chi. Sch. of Automatic Transmissions, Inc. v. Accreditation All.
of Career Schs. & Colls., 44 F.3d 447, 449-50 (7th Cir. 1994); Wilfred Acad. of Hair & Beauty
Culture v. S. Ass’n of Colls. & Schs., 957 F.2d 210, 214 (5th Cir. 1992); Med. Inst. of Minn. v.
Nat’l Ass’n of Trade & Tech. Schs., 817 F.2d 1310, 1314 (8th Cir. 1987).

“ID]ue process claims dovetail nicely with administrative law concepts of substantial
evidence and arbitrary and capricious review because the prominent point of emphasis of due
process is one of procedure. When adjudicating common law due process claims against
accreditation agencies, courts should ‘focus primarily on whether the accrediting body’s internal
rules provide[d] a fair and impartial procedure and whether it [followed] its rules in reaching its
decision.”” Prof’l Massage Training Ctr., 781 F.3d at 172 (alterations in original), quoting Wilfred
Acad. of Hair & Beauty Culture, 957 F.2d at 214; see Marjorie Webster Jr. Coll., 432 F.2d at 655—
58; Armstrong v. Accrediting Council for Continuing Educ. & Training, Inc., 961 F. Supp. 305,
313 (D.D.C. 1997) (“Decisions of [accreditation] agencies are overturned only when they are
capricious or arbitrary . . ..”).
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injunctive relief and damages.”). But it argues that “where exhaustion is not required by statute,
exhaustion is a matter of judicial discretion,” and the Court should excuse WLC from exhausting
its administrative remedies here because doing so would have been futile: DEAC was not
followings its own procedures, and it was biased. Id. at 3—4.

Because exhaustion was required in this case, and because the College has not adequately
alleged that failure to exhaust would have been futile, defendant’s motion to dismiss Count I will
be granted.

A. The College was required to exhaust its administrative remedies.

The “exhaustion of administrative remedies is well established in the jurisprudence of
administrative law,” and it provides that “no one is entitled to judicial relief for a supposed or
threatened injury until the prescribed administrative remedy has been exhausted.” Woodford v.
Ngo, 548 U.S. 81, 88-89 (2006), superseded by statute Pub. L. No. 104-134, 110 Stat. 1321 (1996),
quoting McKart v. United States, 395 U.S. 185, 193 (1969); Comm. of Blind Vendors v. District
of Columbia, 28 F.3d 130, 133 (D.C. Cir. 1994). This doctrine has three main purposes: it allows
an agency to apply its expertise; it protects agency authority by giving the agency an opportunity
to fix its own mistakes before it is brought to court; and it promotes efficiency by enabling claims
to be resolved more quickly and economically in proceedings before the agency. Comm. of Blind
Vendors, 28 F.3d at 133, citing McKart, 395 U.S. at 194; see Woodford, 548 U.S. at 89, citing
McCarthy v. Madigan, 503 U.S. 140, 145 (1992). The D.C. Circuit has also observed that even if
a court eventually reviews an agency’s decision, “requiring exhaustion simplifies the court’s task
by providing it with a factual record developed by the agency.” Comm. of Blind Vendors, 28 F.3d

at 133, citing McKart, 395 U.S. at 194.
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The Supreme Court has held that in cases like this one that do not involve the
Administrative Procedure Act,*? “the exhaustion doctrine continues to apply as a matter of judicial
discretion.” Darby v. Cisneros, 509 U.S. 137, 153-54 (1993); see also Comm. of Blind
Vendors, 28 F.3d at 134 (“Because this case is not governed by the APA (or any other statute
requiring exhaustion), the exhaustion doctrine applies only ‘as a matter of judicial discretion.’”),
quoting Darby, 509 U.S. at 153. “Nevertheless, even in this field of judicial discretion, appropriate
deference to Congress’ power to prescribe the basic procedural scheme under which a claim may
be heard in a federal court requires fashioning of exhaustion principles in a manner consistent with
congressional intent and any applicable statutory scheme.” McCarthy, 503 U.S. at 144, superseded
by statute as stated in Woodford v. Ngo, 548 U.S. 81, 85-85; see also Free Enter. Fund v. Pub.
Co. Accounting Oversight Bd., 561 U.S. 477, 489 (2010) (“Generally, when Congress creates
procedures designed to permit agency expertise to be brought to bear on particular problems, those
procedures are to be exclusive.”) (internal quotation marks omitted).

“In determining whether exhaustion is required, federal courts must balance the interest of
the individual in retaining prompt access to a federal judicial forum against countervailing
institutional interests favoring exhaustion.” McCarthy, 503 U.S. at 146. After reviewing the
applicable statutory and regulatory scheme in this case, the Court concludes that exhaustion is
required before an educational institution challenging an accreditation action brings a common law

due process claim to federal court.

12 Neither party invokes the Administrative Procedure Act in this case, and other courts have
observed that because accrediting agencies are not federal agencies, they are not governed by the
APA. See Prof’l Massage Training Ctr., 781 F.3d at 170; Thomas M. Cooley Law Sch., 459 F.3d
at 712; Chi. Sch. of Automatic Transmissions, Inc., 44 F.3d at 450.
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The Higher Education Act, 20 U.S.C. § 1001 et seq., the statute governing accrediting
agencies, provides that those agencies “shall establish and apply review procedures throughout the
accrediting process, including evaluation and withdrawal proceedings, which comply with due
process.” 20 U.S.C. 8 1099b(a)(6); see also 34 C.F.R. § 602.25. Such procedures must provide,
among other things, written notice of any deficiencies identified by the agency; an opportunity for
a written response to be considered prior to final action