UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JENNIFER BRADLEY, 3
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V. i Civil Action No. 16-346 (RBW)
UNITED STATES OF AMERICA, i
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)
MEMORANDUM OPINION

The plaintiff, Jennifer Bradley, brings this civil action against the defendant, the United
States of America, asserting common law claims of negligent infliction of emotional distress and
medical malpractice resulting from the medical treatment provided to her by Dr. Aaron
Williams, who was employed by the defendant when the plaintiff was under his care.! See
Notice of Removal of a Civil Action (“Removal Notice”), Exhibit (“Ex.”) 5 (Amended
Complaint (“Am. Compl.”)) 9 13746, 157-73, 195-205. A bench trial addressing the
plaintiff’s claims began on September 9, 2021, and the presentation of the evidence concluded on
September 14, 2021. Thereafter, the parties submitted their proposed findings of fact and
conclusions of law. See Plaintiff’s Ren[e]wed Proposed Findings of Fact and Conclusions of

Law (“PL.’s Mem.”), ECF No. 191; Defendant United States of America’s Proposed Findings of

!'In her Amended Complaint, the plaintiff also brought claims against the National Collegiate Athletic Association
(“NCAA”); the Patriot League; American University; the Maryland Sports Medicine Center; David L. Higgins,
M.D. P.C. (“the Higgins Practice”); and David L. Higgins, M.D. See Am. Compl. §§4-10. On April 12,2017, the
Court granted the Patriot League’s motion to dismiss and dismissed the plaintiff’s claims against the Patriot League.
See Bradley v. Nat’l Collegiate Athletic Ass’n, 249 F. Supp. 3d 149, 156 (D.D.C. 2017) (Walton, J.) (“Bradley I”).
On May 29, 2022, the Court granted motions for summary judgment filed by American University, the Maryland
Sports Medicine Center, the Higgins Practice, and Dr. Higgins, jointly, and by the NCAA, see id. at Bradley v. Nat’]
Collegiate Athletic Ass’n, 464 F. Supp. 3d. 273, 280 (D.D.C. 2020) (Walton, J.) (“Bradley II’), and entered
judgment in their favor, see Order at 1 (May 29, 2020), ECF No. 137. Accordingly, the United States of America is
the sole remaining defendant in this case.




Fact and Conclusions of Law (“Def.’s Mem.”), ECF No. 185; see also Plaintiff’s Suppl[e]mental
Bench Memo on Non-Economic Damages (“Pl.’s Supp.”), ECF No. 192. On April 22, 2022, the
Court issued an oral ruling in favor of the plaintiff on her medical malpractice claim against the
defendant. What follows are the Court’s detailed factual findings and legal conclusions.
L. FACTUAL FINDINGS

During the bench trial in this case, the plaintiff presented the following witnesses: (1) the
plaintiff; (2) the plaintiff’s father, Thomas M. Bradley; (3) the plaintiff’s mother, Lori Bradley;
(4) Dr. Robert Clark Cantu, as an expert in the field of neurosurgery and, specifically, on
concussions; and (5) Dr. Joseph Crouse, as an expert in the field of vocational rehabilitation and
economics, regarding damages. The defendant presented the following witnesses: (1) Jenna
Earls, the American University field hockey team athletic trainer; (2) Dr. Williams, whose
treatment of the plaintiff is at issue in this case; (3) Dr. Katherine Margo, as an expert in the field
of family medicine; (4) Dr. Kevin deWeber, the director of the medical fellowship in which Dr.
Williams was participating at the time of his treatment of the plaintiff; (5) Sean Dash, the head
athletic trainer at American University; and (6) Dr. David Higgins, the sports team physician at
American University who was allegedly responsible for supervising Dr. Williams during his
treatment of student-athletes at American University. In addition, both parties introduced the
deposition testimony of Dr. William R. Vollmar II, the plaintiff’s primary care physician who
treated the plaintiff for symptoms related to her concussion from January 2012 through, at least,
June 2016. See Sept. 10, 2021 Tr. at 354:5-389:20 (designation by the plaintift); Sept. 14, 2021

Tr. at 798:11-804:19 (designation by the defendant).



A. The Plaintiff’s Injury

In 2011, the plaintiff was an undergraduate student in the District of Columbia at
American University, where she played varsity field hockey. See Transcript of Bench Trial —
Day 1 (“Sept. 9, 2021 Tr.”) at 30:17-24, ECF No. 179. Prior to the Fall 2011 field hockey
season, the plaintiff signed an Acknowledgement of Risk form, which stated:

I desire to participate in the sport identified below (“Sport”) at American
University (“University”), and, in consideration of being allowed to participate in
the sport, I hereby acknowledge and agree as follows:

I acknowledge that I am participating in these activities voluntarily.

I have consulted with a medical doctor regarding my personal medical needs. I
represent that I am fit to participate in sport[-]related activities and that there are
no health-related reasons or problems, which preclude or restrict my participation
in sport[-]related activities.

I understand that participation in intercollegiate athletics involves a risk of injury
which may range in severity from minor to catastrophic, including, but not limited
to[,] serious permanent paralysis, bone/joint or other bodily injury, concussions,
other chronic disabling conditions[,] and even death. I further understand that
such injuries may occur in the absence of negligence.

To minimize the risk of injury, I agree to obey all safety rules, to report fully any
problems related to my physical condition to appropriate University personnel,
including medical personnel and coaches, to follow prescribed conditioning
programs|[,] and to inspect my athletic equipment daily.

My signature below indicates that I am aware of the risks of injury inherent in
athletic activities and that such risks may include death, paralysis[,] and other
serious permanent bodily injury. I am willing to assume responsibility for any
and all such risks of injury while participating in intercollegiate athletics at the
University.

I (including my parents, legal guardians, and legal representatives) hereby agree
to indemnify, defend[,] and hold harmless the University and its employees,
officers, agents from any claims, demands, or suites for damages which may arise
from my participation in the University’s Intercollegiate Athletic Programs; or
from any treatment, medical, or otherwise provided to me by the University’s
Sports Medicine Staff. Further, I absolve, indemnify, defend[,] and hold harmless
American University from any breach of these presentations.



Def.’s Ex. 15-2 (emphasis added).?

On September 23, 2011, see Sept. 9, 2021 Tr. at 40:19-21, during a field hockey game in
Richmond, Virginia, see id. at 37:23-25, the plaintiff was struck in the head by an opposing
player’s shoulder, see id. at 38:16—18. The plaintiff testified that, following the impact, she “felt
strange[,]” id. at 38:21, and “a little, like[,] confused[,]” id. at 39:6. However, the plaintiff heard
her coach “yelling, ‘Get back, get back[,]”so she “just listened to [her coach] and played[,]” id.
at 38:21-23. Two days later, on September 25, 2011, the plaintiff began to experience issues
with her vision, including that her “eyes were not tracking correctly[,]” id. at 42:19-20, and felt
“that [she] could[ Jn[o]t really think[,]” id. at 43:1-2. See P1.’s Ex. 44.3

Despite these symptoms, the plaintiff continued to practice and play in games with the
field hockey team from September 25, 2011, through October 2, 2011. See Sept. 9, 2021 Tr. at
41:11-16, 42:16-25 (playing in a game against Boston College on September 25, 2011); id. at
44:3-5 (practicing from September 27, 2011, to September 30, 2011); id. at 126:1-4 (playing in

a game against Lehigh University on October 1, 2011); id. at 126:5-6 (playing in a game against

Temple University on October 2, 2011). Nonetheless, the plaintiff testified that she “was scared
and confused” and “felt like [her symptoms were] going to go away, but [they] didn’t.” Id. at
43:21-22.
B. The Plaintiff’s Reporting of Her Injury

On October 1, 2011, after a game against Lehigh University, the plaintiff reported her

symptoms to her field hockey coach, Steve Jennings, and the field hockey team’s athletic trainer,

2 Both the plaintiff and the defendant cite the Acknowledgement of Risk form as defendant’s Exhibit 11, however,
the binder provided to the Court with the defendant’s exhibits does not include this form at Exhibit 11. Rather, the
Acknowledgement of Risk form is located at the defendant’s Exhibit 15-2.

3 Plaintiff’s Exhibit 44 is a timeline prepared by the plaintiff and her mother “in the fall of 2012[,] . . . probably
September or October of 2012.” Sept. 9, 2021 Tr. at 174:8-12.



Jenna Earls. See id. at 44:19-45:19. The plaintiff testified that she told Jennings and Earls that
she “c[ould]n’t think, and it[ wa]s scaring [her], and [she] c[ould]n’t see correctly.” Id. at 45:2—
3. She also told Earls that she “couldn’t think and [ ] couldn’t understand, and [ ] couldn’t see
correctly.” Id. at 45:18—19. The plaintiff testified that Jennings told her to “eat some ice cream
and get some rest.” 1d. at 45:8.

As the team athletic trainer, see id. at 17:24-25, Earls was the team’s “liaison[.]” Id.
at 37:3. This meant that “if something was wrong physically, like [a player] felt hurt, then [Earls
wa]s the person [the player] would go to first, or the person . . . that[ wa]s going to take care of
[an injured player,]” such as by “get[ting a player] a doctor appointment, or [ | wrapping a[
player’s] ankle.” 1d. at 37:4-9.

On October 2, 2011, the plaintiff, along with her mother, Lori Bradley, spoke to Earls
after the game against Temple University. See P1.’s Ex. 3 at 10032. In her notes of the
conversation, Earls wrote that the plaintiff

approached [Earls] after [the] game with her mother on [October 2, 2011,] saying

she has been having difficulty with her vision while playing, an increase in

fatigue, and getting dizzy while playing. [The plaintiff] says she’s been

experiencing it for about [two] weeks. [The plaintiff] has a history of
hypoglycemia, mono[nucleosis], and low blood pressure. When asked if she
remembers getting hit in the head in a gamel[,] she replied[,] “I mean, nothing
worse than usual. I got hit in Richmond by some girl’s shoulder[,] but I get hit

like that all the time, I didn’t think it was anything significant.” [The plaintiff]

did not notify [Earls earlier] of being hit nor complain[] of any [symptoms]

following.

Id. On October 3, 2011, the plaintiff sent an email to Earls, stating:

I think I might have been a little confusing with how I described the way I was
feeling before. I wrote out all my symptoms for you more clearly—

e Always extremely tired[. EJven after sleeping a good amount][,]
sometimes I feel like I can’t keep my eyes open and I always feel like |
could fall asleep.



e Cannot concentrate for any amount of time[. It] takes me a long time
to finish tasks or read and have to take frequent breaks. My sense of
time seems off as well[.]

e Fast things seem like they are moving in snapshots rather than a fluid
motion and it[’]s hard to focus my eyes on something.

e  When playing, I feel dizzy and unfocused]|. I]t’s hard to concentrate on
tactical things like the press|.]

e Feel like things are not real and easily forget things. Also hard for me
to analyze something. (When I am playing I’m not really sure if what
I’'m doing is “good” or not)[.]

e  When I have to interact with someone, I feel like my answers/[Jactions
are delayed].]

e When walking among people I feel like I'm in a daze[,] like maybe
I’m not actually there (“dream[-]like” feeling)|.]

e Pressure in my head[. N]Jot a headache, but have a constricting feeling
in my forehead].]

I’ve been having these symptoms for over a week and cannot pinpoint a cause. |

tried to sleep more, eat better and more, and to take more sugar in and none of this

has improved the situation.

PL’s Ex. 1.

Earls testified that, after receiving the plaintiff’s October 3, 2011 email, a concussion was
one of the most serious possibilities on her “list of concerns[.]” Transcript of Bench Trial —
Day 3 (Sept. 13, 2021) (‘Sept. 13, 2021 Tr.”) at 428:20-22, 429:4-8, ECF No. 181. Earls then
scheduled a doctor’s appointment for the plaintiff with Dr. Aaron Williams for October 5, 2011.
See Sept. 9, 2021 Tr. at 48:20-23. Dr. Williams was a fellow with the Military Primary Care
Sports Medicine Fellowship (the “fellowship”), see Def.’s Ex. 5, who, as part of his fellowship,
was working for Dr. David Higgins, the sports “team physician for American University/[,]”
Sept. 13,2021 Tr. at 468:24-25.

Earls led the plaintiff through a series of Special Concussion Assessment Tool 2
(“SCAT2”) tests. See Pl.’s Ex. 2. A SCAT?2 test is a tool for “the acute [ ] assessment of a

concussion” that “involves a symptom checklist” and “a number of cognitive tests[.]” Transcript

of Bench Trial — Day 2 (Sept. 10, 2021) (“Sept. 10, 2021 Tr.”) at 219:18-21, ECF No. 180; see



also P1.’s Ex. 17 at 11000 (“This tool represents a standardized method of evaluating injured
athletes for concussion[.]”). The plaintiff had previously taken a baseline SCAT2 test on
August 10, 2010, see P1.’s Ex. 17; Def.’s Ex. 11A, at a time when she was still recovering from
mononucleosis, see P1.’s Ex. 16 at 10016. According to this baseline test, the plaintiff was
experiencing 8 out of 22 concussion-associated symptoms at that time, including mild pressure in
her head and neck pain; moderate feels of being “slowed down” and “not right[;]” mild
difficulties in remembering; severe fatigue; moderate drowsiness; and mild nervousness and
anxiety. Pl.’s Ex. 17 at 11000. The severity of the symptoms was scored at 21 out of 132, but
the plaintiff noted that the symptoms did not worsen with physical or mental activity. See id. In
the cognitive assessment portion of the SCAT?2 test, the plaintiff received a score of 5 out of 5 in
orientation, 15 out of 15 in immediate memory, 4 out of 5 in concentration, and 2 out of 5 in
delayed recall. See id. at 11001-02. The plaintiff scored 23 out of 30 in regards to her balance
and 1 out of 1 as to coordination. See id. at 11002.

On October 4, 2011, at 10:30 a.m., the plaintiff took another SCAT2 test. See Pl.’s Ex. 2
at 11004—07. At the top of this test, Earls wrote a note, stating “Richmond dizziness after getting
shoulder to head. Whole week after felt fine. B[oston ]C[ollege] game when symptoms began
again.” Id. at 11004. The test reflects that the plaintiff reported 17 symptoms associated with
concussions, including moderate pressure in her head; mild dizziness, blurred vision, balance
problems, sensitivity to noise, and feelings of being slowed down; moderate feelings of being “in
a fog” or not right; severe difficulty in concentration; moderate difficulty in remembering;
moderate fatigue, confusion, drowsiness, and increased emotions; and mild irritability, sadness,
and anxiety. See id. The plaintiff reported on the test that these symptoms increased with

physical or mental activity and had a severity rating of 45 out of 132. See id. In the cognitive



assessment portion of the SCAT?2 test, the plaintiff received a score of 5 out of 5 in regards to her
orientation, 14 out of 15 in immediate memory, 5 out of 5 in concentration, and 4 out of 5 in
delayed recall. See id. at 11005. The plaintiff scored 27 out of 30 in regards to her balance, and
1 out of 1 as to her coordination. See id. at 11006. The test also noted that riding a bike was
“ok” but that “lifting [with] jerk felt dizzy.” Id. at 11007.

On October 5, 2011, at 6:00 a.m., the plaintiff took an additional SCAT?2 test. See Pl.’s
Ex. 17 at 11008-11; Sept. 13, 2021 Tr. at 416:15-18, 494:8—15. The plaintiff reported 16 out of
22 concussion-related symptoms, including mild pressure in her head, dizziness, blurred vision,
sensitivity to noise, feeling slowed down, feeling “in a fog[,]” feeling not right, difficulty
concentrating, difficulty remembering, fatigue, confusion, drowsiness, increased emotion,
irritability, sadness, and anxiety, which increased with physical or mental activity. See Pl.’s
Ex. 17 at 11008. However, the plaintiff’s cognitive assessment, balance, and coordination results
are not visible on the copy of the test provided to the Court. See id. at 11008-10.

That same day, at 11:00 a.m., the plaintiff took another SCAT?2 test. See id. at 11012-15.
On this test, the plaintiff reported 19 out of 22 concussion-related symptoms, including mild
headache; moderate pressure in her head; mild dizziness, blurred vision, and balance problems;
moderate sensitivity to light; mild sensitivity to noise and feeling slowed down; moderate
feelings of being in a fog; mild feelings of being not right; moderate difficulty concentrating;
mild difficulty remembering, fatigue, and confusion; moderate drowsiness; and mild increase in
emotions, irritability, sadness, and anxiety. See id. at 11012. The plaintiff reported that these
symptoms increased with physical or mental activity and had a severity rating of 40 out of 132.
See id. On the cognitive assessment portion of the test, the plaintiff scored 5 out of 5 regarding

her orientation, 15 out of 15 in immediate memory, 5 out of 5 in concentration, and 3 out of 5 in



delayed recall. See id. at 11013—14. The plaintiff scored 26 out of 30 in regards to her balance
and 1 out of 1 as to her coordination. See id. at 11014.

Based on the testimony of the plaintiff, Earls, and Dr. Vollmar, as well as the plaintiff’s
SCAT?2 test results and the expert testimony of Dr. Cantu and Dr. Margo, which is discussed
infra, see infra Sections [.M.1-2, the Court finds that, by the time that the plaintiff took the first
SCAT?2 test administered by Earls on October 4, 2011, she had suffered a concussion and was
experiencing concussion-related symptoms.

C. The Plaintiff’s Appointments with Dr. Williams

Prior to the plaintiff’s October 5, 2011 appointment with Dr. Williams, Earls informed
Dr. Williams that she wanted him to evaluate the plaintiff for a concussion. See Sept. 13, 2021
Tr. at 491:20-24. Earls’s and Dr. Williams’s testimony differed as to whether Earls informed
Dr. Williams that the plaintiff may have been hit in the head. According to Earls, she “shar[ed
with Dr. Williams] that [the plaintiff] may have been hit by a girls’ shoulder during a game|[,]”
id. at 416:6-8, however, according to Dr. Williams, “Earls said that [the plaintiff] was
complaining of some dizziness, headaches, some pressure in her head, but that [the plaintiff did]
not remember taking any kind of shot to the head[,]” id. at 495:18-20. Earls also testified that
she provided Dr. Williams with the plaintiff’s “one[-]page history [form]” and “three” “SCATI[2]
forms[.]” Id. at 416:15-18. However, Dr. Williams testified that he only recalled receiving the
plaintiff’s October 5, 2011 11:00 a.m. SCAT?2 test result and did not recall reviewing either the
October 4, 2011 or October 5, 2011 6:00 a.m. SCAT?2 test results. See id. at 495:1-15, 523:10—
16. Dr. Williams stated that he did not ask Earls whether the plaintiff had taken any other
SCAT?2 tests aside from the October 5, 2011 11:00 a.m. test “because [Earls] should tell [him]

whether they’ve done one or not.” Id. at 495:8-9. In any event, Dr. Williams testified that he



“was only focused on the one at 11 o’clock” on October 5, 2011, “because that was the one that
was done at the time the day I saw her.” Id. at 523:14-16.

According to the plaintiff, during the appointment, she told Dr. Williams “everything that
[she had] told [Earls,]” including “everything that was in the email” that she had sent Earls on
October 3, 2011. Sept. 9, 2021 Tr. at 52:8—14. Dr. Williams testified that he asked the plaintiff
“the same question multiple different ways to try and get a mechanism[*] or time frame when her
symptoms started[,]” but the plaintiff “could not give [him] one.” Sept. 13, 2021 Tr. at 492:1-3.
On the Physician’s Exam Report for the plaintiff’s October 5, 2011 appointment with Dr.
Williams, see Pl.’s Ex. 3 at 10018, Earls wrote, “Athlete complains of extreme fatigue, lack of
concentration, dizziness, unable to focus on ball and games, pressure in head, does not recall a

mechanism[,]” id.; see also Sept. 13, 2021 Tr. at 436:3-9 (testimony by Earls confirming that she

wrote the note on October 5, 2011). However, Earls testified that the plaintiff “didn’t recall [the
shoulder to the head in the Richmond game] being a significant mechanism at the time[,]”

Sept. 13,2021 Tr. at 436:17-18, and so Earls understood her note to mean that the plaintiff did
not precisely recall what had happened, see id. at 436:19-437:2.

Dr. Williams reviewed the October 5, 2011 11:00 a.m. SCAT?2 test results and compared
the results with the plaintiff’s baseline SCAT2 test result, concluding that the plaintiff was
“dealing with an illness compared to her baseline[.]” Id. at 501:16—17. However, the plaintiff’s
“overall score was at her baseline, actually slightly improved from baseline minus the symptom
score” and, therefore, the SCAT2 result led Dr. Williams to conclude that the plaintiff was not

suffering from a concussion because “she was neurologically intact” and “had no mechanism.”

4 A “mechanism” in regards to a concussion is “the blow that caused the concussion symptom” or symptoms,
Sept. 10, 2021 Tr. at 222:13-25, such as a “fall or [a] stick hitting the head][,] “people colliding[,]” “heads
collid[ing,]” or “other body parts like a shoulder collid[ing] with the head[,]” id. at 246:5-10.

10



Id. at 502:22-503:6. Instead, Dr. Williams considered whether the plaintiff had “ethmoid
sinusitis[,]” “migraines[,]” “endemia[,]” or a “thyroid issue.” Id. at 503:3-4.

After tapping on the plaintiff’s frontal sinuses and determining that her sinuses were
inflamed, Dr. Williams treated the plaintiff for sinusitis. Id. at 503:17-21, 504:25-505:1. He
testified that “a concussion [ ] would[ |n[o]t have th[e] kind of reflexive response” to his tapping
that the plaintiff exhibited, which indicated that she had “inflamed sinusitis.” Id. at 503:17-24.
Dr. Williams documented that the plaintiff had a “headache located in the middle of [her] head
and frontal sinus region[,] dizziness, photophobia and phonophobia, concentration issues[,] and
fatigue[,]” id. at 499:15-19; see Def.’s Ex. 12A, but concluded that he “d[id] not believe [that the
plaintiff had experienced a] concussion due to [not being able to identify a mechanism that
would have caused a concussion,]” P1.’s Ex. 3 at 10018. Dr. Williams further testified that he
deemed the lack of a known mechanism significant “[b]ecause every athlete [he had] ever seen
with a concussion c[ould] narrow it down to a mechanism” and “down to a very almost narrow
window of time when they were fine and when they weren’t fine.” Sept. 13, 2021 Tr. at 500:8—
13. Dr. Williams “gave [the plaintiff] Augmentin, which is an antibiotic . . . take[n] twice a day
for ten days[,]” and advised the plaintiff to “stay out of practice and games until that Friday[,]”
October 7, 2011, id. at 505:9—11, but he did not place the plaintiff into a concussion management
protocol, see PL.’s Ex. 3.

Dr. Williams did not reevaluate the plaintiff prior to her returning to participate in field
hockey. See Sept. 13,2021 Tr. at 505:12—-14. Instead, he testified, he “left that up to” Earls with
the instruction that, if the plaintiff’s “symptoms improved|, then] she was allowed to play[,]” id.
at 505:14—15. Following her October 5, 2011 appointment with Dr. Williams, the plaintiff

continued to play field hockey, including in an October 8, 2011 game against Holy Cross. See

11



Sept. 9, 2021 Tr. at 55:10-12; see also P1.’s Ex. 3 at 10032 (including a notation by Earls that the
plaintiff “played in game at Holy Cross, although [she] did not start”); P1.’s Ex. 44 at 23000 (a
notation by the plaintiff on the timeline she compiled that she had “warmed up/playing 15
minutes of each half”). The plaintiff recorded that, during the Holy Cross game, she “felt very
sick, dizzy, [and] tired[;] had vision problems[;] and felt awful.” Pl.’s Ex. 44 at 23000.
According to the plaintiff, she understood that she was required to keep playing in the games
because she had not been diagnosed with a concussion. See Sept. 9, 2021 Tr. at 57:18-19.

On October 12, 2011, the plaintiff saw Dr. Williams for a follow-up appointment. See id.
at 56:20-57:2. According to Dr. Williams, during that appointment, the plaintiff “complained of
dizziness and difficulty seeing upon onset of activity[;]” worsening symptoms “throughout the
day[;]” “headachel[;] and [ ] difficulty concentrating[,]” however she had “no fevers, chills,
nause[a], [or] vomiting.” Sept. 13, 2021 Tr. at 506:13—18. Dr. Williams reviewed the plaintiff’s
laboratory results with her, which [he concluded] were normal, and diagnosed her with ethmoid
sinusitis.” Id. at 507:2-3. Dr. Williams “advised [the plaintiff] to finish off the antibiotics and to
take the next couple of days off],]” and instructed her that, “if she felt the need for other
medications . . ., [he] would work on referrals and other studies.” Id. at 507:4—7. Dr. Williams
also said that he would ““see [the plaintiff] prior to the game [on Saturday, October 15, 2011,] to
see if she[ wa]s able to play[,]” id. at 507:9—10, however, despite making this commitment, Dr.
Williams did not meet with the plaintiff prior to the game, see Sept. 9, 2021 Tr. at 59:9-10;

Sept. 13,2021 Tr. at 418:21-25.

The plaintiff chose to “s[i]t out” the game on October 15, 2011, against Colgate

University, see Sept. 9, 2021 Tr. at 58:1-7, because she was still feeling fatigued and weak, and

having headaches, see id. at 58:16—58:18; see also P1.’s Ex. 44 at 23000. She also chose not to

12



participate in the game on October 16, 2011, against the University of Maryland. See Sept. 9,
2021 Tr. at 58:22-25.

According to the plaintiff and her parents, she met briefly with Dr. Williams on
October 16, 2011, following the University of Maryland game, and Dr. Williams instructed her
to drink more coffee and see a neurologist. See id. at 59:16-25, 143:9, 182:6-7. Dr. Williams
testified that he did not recall this meeting. See Sept. 13, 2021 Tr. at 418:21-25.
D. The Remainder of the Field Hockey Season

On the day after the plaintiff saw Dr. Williams at the conclusion of the University of
Maryland game, the plaintiff’s mother took the plaintiff to the emergency room at Georgetown
University Hospital, see Sept. 9, 2021 Tr. at 60:16—18; see also Def.’s Ex. 12C, where her
symptoms were recorded as dizziness, lightheadedness, headache, unfocused vision, and feeling
like the room is spinning, see Sept. 9, 2021 Tr. at 100:14-101:13. The plaintiff testified that she
told the doctors in the emergency room that Dr. Williams had ruled out a concussion. See id. at
100:24—-101:1. The plaintiff underwent a blood test, a chest x-ray, a head CT scan, EKGs, and an
MR, all of which were assessed as normal. See id. at 60:16—61:21; Def.’s Ex. 12C; P1.’s Ex. 19
at 100008—12. She was discharged with a diagnosis of vertigo and instructed to schedule an
appointment within three days with an ear, nose, and throat specialist (“ENT”). See Def.’s Ex.
12C; Sept. 9, 2021 Tr. at 104:6-15.

On October 20, 2011, the plaintiff saw Dr. Michael S. Morris, an ENT. See Def.’s
Ex. 12D; Sept. 9, 2021 Tr. at 108:2—4. Dr. Morris recorded the plaintiff’s symptoms as having a
headache and being unable to play, read, or do schoolwork; he diagnosed the plaintiff with
“[v]ertigo and disorder, mentation symptoms with school[Jwork, difficulty vestibular nerve, viral

illness is possible.” Def.’s Ex. 12D.

13



Throughout the remainder of the field hockey season, which concluded on November 4,
2011, the plaintiff’s symptoms did not improve. See Sept. 9, 2021 Tr. at 62:25-63:12. Despite
the plaintiff continuing to experience headaches, dizziness, lack of focus, and issues with her
vision, see id., she was not removed from practice or games. See id. at 61:24-25 (stating that the
plaintiff participated in practice on October 21, 2011); P1.’s Ex. 44 at 23000 (stating that the
plaintiff “played in [a one-]hour practice” on October 21, 2011); Sept. 9, 2021 Tr. at 62:14-22
(stating that the plaintiff played against Bucknell University on October 22, 2011; Georgetown
University on October 23, 2011; Lafayette University on October 29, 2011; and Bucknell
University for a second time on November 4, 2011); id. at 62:18-20 (stating that the field hockey
season ended after the team lost its final game against Bucknell University in the playoffs); see
also P1.’s Ex. 3 at 10032 (stating that the plaintiff “played in home game vs Bucknell, although

29 ¢¢

[she] did not start[;]” “played in home game vs. Georgetown][;]” “started in game [at]
Lafayette[;]” “played in home game vs. Bucknell for Patriot League semifinals). On

October 24, 2011, Earls noted that the plaintiff reported “still feel[ing] kind of weird after
playing this weekend.” PI.’s Ex. 3 at 10032. On November 10, 2011, Earls noted that she
“texted [the plaintiff] because one of her teammates notified [Earls] that [the plaintiff] left
practice because she wasn’t feeling well” and that the plaintiff responded, “The same stuff and
this time to get better, so I[’]m trying not to push myself.” Id. On November 14, 2011, Earls
noted that she “texted [the plaintiff] to see how [the plaintiff] was feeling” and the plaintiff

“replied[,] ‘Hey I[’]m feeling pretty much the same. We decided I[’]Jm not practicing this week

tho[ugh].” Id.

14



E. The Plaintiff’s Concussion Diagnosis

On November 23, 2011, while at home for the Thanksgiving holiday, the plaintiff’s
mother took her to see her family physician, Dr. Shakhti Kumar. See Sept. 9, 2021 Tr. at 63:16—
23; see also P1.’s Ex. 13 at 7031. On December 26, 2011, Earls noted that, in response to an
email from Earls “inquiring on how [the plaintiff’s] progression ha[d] gone so far[,]” the plaintiff

responded:

So far since I’ve been back things have gotten worse for some reason. Sometimes
I can barely get out of bed and as soon as I get out of bed all I want is to get back
in it.[] I’ve also been standing up and my vision goes black for a few seconds so I
just have to stand there until it comes back. . .. I spent most of Christmas in bed
because after we ate breakfast and opened presents, I took a nap and woke up with
a pounding headache and stayed in bed until around 4[:00 p.m.] Jenna, I’'m really
nervous at this point. I thought by now that I would be better and I’'m not and I
think I’'m getting worse. I just don’t know what to do anymore. I feel so weak
and I’m afraid that I will never regain my strength back.

P1.’s Ex. 3 at 10032; P1.’s Ex. 18 at 12001-02. On January 4, 2012, the plaintiff had a follow-up
appointment with Dr. Kumar, see Pl1.’s Ex. 44 at 23001, who referred the plaintiff to a
neurologist, Dr. Puneet Singh, see id.; P1.’s Ex. 13 at 7034-35.

On January 6, 2012, Earls noted that the plaintiff had reported via email the following:

So I have been feeling a little better, able to do some things like yoga and walking
on the treadmill. I went again to my doctor and an eye doctor[°] and my doctor
recommended going to a neurologist. We set up an appointment for Monday so
I’1l Iet you know what happens with that. She also put me on Melatonin because
she wants to regulate my sleeping. I’m just kind of worried about what all this
means for me in the Spring. Like, ’'m not even jogging right now and I don’t
know if I’ll be able to do any of the workouts [Jennings] has planned for us at
least in the beginning. I don’t want to sit out anymore but I want to get better.

Pl.’s Ex. 3 at 10031; P1.’s Ex. 18 at 12001.

5 On January 5, 2012, the plaintiff underwent an eye exam and visual field test at Quarryville Eye Care. See P1.’s
Ex. 44 at 23001.
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On January 9, 2012, the plaintiff saw Dr. Singh, who determined that potential diagnoses
included “post-concussive syndrome though no clear history of significant head injuryl[,]”
“mononucleosis[,]” “meningitis[,]” and “Lyme disease[.]” Sept. 9, 2021 Tr. at 116:23-117:4;
see Pl.’s Ex. 13 at 7034-35; Def.’s Ex. 12F. On January 9, 2011, Earls contacted the plaintiff
regarding her neurologist appointment and noted that the plaintiff said, “I have to get [a L]yme[
disease] blood test, they’re doing a test on my brainwaves and I have to get a lumbar puncture
test[,] which is a spinal tap. I[’]m getting the tests done on Friday.” Pl.’s Ex. 3 at 10031. Earls
also noted that the plaintiff sent an email to her, as well as Jennings and Sarah Krumbolz Thorn,
the associate head coach of the American field hockey team, stating:

I wanted to update you on my health and doctor visits I’ve had this break so far:

I’ve been to my primary doctor[s], Dr. Kumar and Dr. Fennemore, three times.
They told me that the Epstein-Barr levels have gone down again in my blood, so
that’s good! My symptoms, however, are not really subsiding, so they are worried
about that. I’ve been trying to do yoga and the walking [Earls] gave me to do and
still am feeling dizzy after. In the beginning of this break, I felt really bad to the
point of not really being able to get out of bed and getting headaches when I got
up. ’m starting to get better with this, but Dr. Kumar wanted to try to regulate my
sleeping so she put me on Melatonin, which is a natural sleep aid. This hasn’t
really done anything for me yet, but I’'m still taking it. As far as things I’m taking,
I’m only taking a daily vitamin, [the] B[-]12, and the Melatonin.

Besides the visits with my primary doctors, I went to an eye doctor and got a full
eye exam and visual field test. The visual field test came back basically normal he
said, but he feel[s] that my eyes have to work a lot to stay balanced and he also
said that I have an astigmatism and wants me to get reading glasses to help relax
my eyes more. I should be getting them within a week or two.

Dr. Kumar also referred me to a neurologist and I had my visit today with Dr.
Singh (Neurologist). I had called Georgetown Hospital to get my MRI cd for her
to look at last week as well. M[y] visit with her was very long and we talked for a
while and basically she wants me to get a few more tests before she can really help
me. She is having me get three tests. A Lyme Blood Test. (I got the blood drawn
today.) An EEG, which is a test that will monitor my brain waves, and a lumbar
puncture test, which is a spinal tap. I’'m getting the EEG some time this week as
soon as possible and I’'m scheduled to get the spinal tap on Friday. She’ll have the
results from the Lyme test [on] Friday.

16



Id.; P1.’s Ex. 18 at 12004.

On January 13, 2012, the plaintiff underwent the EEG and three spinal taps. See Pl.’s Ex.
44 at 23001. She testified that “it was very, very scary[.]” Sept. 9, 2021 Tr. at 65:21. Earls
noted that the plaintiff had reported that she “just had three spinal taps done[,]” but that “barely
any fluid came out[,]” so her doctor decided to do “a test to see if it is actually a leak that is
causing the low pressure in [her] spinal fluid.” Pl.’s Ex. 16 at 10031. From January 18, 2012, to
January 20, 2012, the plaintiff underwent treatment at Lancaster General Hospital, having
“pledgets[®] inserted [into her] nose, radioactive isotopes injected into [her] spine, scans of [her]
spine, [and an] MRL.” Pl.’s Ex. 44 at 23001; see P1.’s Ex. 12 at 6001-02 (noting that the plaintiff
underwent a “radionuclide injection” and “[p]ledgets were placed in [her] nasopharynx™); P1.’s
Ex. 13 at 7037.

On January 19, 2012, Earls noted that the plaintiff had reported that “all the scans and
[the] MRI couldn[’]t find [the] location of [the] leak” because her cerebral-spinal fluid “pressure
is so low in [her] spine that the isotopes didn[’]t really travel[,]” and that she was “having a
blood patch” to address the suspected leak. Pl.’s Ex. 16 at 10031. On January 25, 2022, Earls
noted that she had received an email from the plaintiff, stating that she had told her doctor that
she “was still having headaches and some back pain,” and the doctor had “asked [her] to try to be
on bed rest to see if the blood patch just needs a little more time.” Id.

On February 2, 2012, the plaintiff underwent a cervical spinal tap, see Pl.’s Ex. 44

at 23001, and a CT of her thoracic spine and cervical spine, see P1.’s Ex. 13 at 7038—40. On

® A pledget is “a compress or pad used to apply medication to or absorb discharges (as from a wound)[.]” Pledget,
Merriam-Webster Dictionary Online, https://www.merriam-webster.com/dictionary/pledget (last visited July 28,
2022).
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February 3, 2012, the plaintiff again saw Dr. Singh for “fatigue, dizziness, and headache[,]”
Sept. 9, 2021 Tr. at 117:10-14; Def.’s Ex. 12G, and Dr. Singh ordered diagnostic testing, see
Sept. 9, 2021 Tr. at 117:21-22. Following the testing, Dr. Singh diagnosed the plaintiff with
post-concussive syndrome. See id. at 117:15-16.
F. The Spring 2012 Semester

The plaintiff testified that her return to school for the Spring 2012 semester was
“[h]orrible” because she was “expected to be the person [she] was last year when [she] didn’t
have all these problems|,]” and that she “felt [ ] hopeless.” 1d. at 66:5-10. The plaintiff further
testified that she “was having so much trouble with [her] schoolwork because [she] couldn’t
concentrate and reading was so hard[,]” requiring breaks every 30 minutes, however, she was
told, “well, you’re not diagnosed with a concussion, we can’t do anything.”” Id. at 67:1—4; 67:7—
8. The plaintiff also testified that she “felt [ ] overwhelmed[.]” Id. at 68:8.

On February 10, 2012, the plaintiff sent an email to Jennings, Earls, Thorn, Melissa
Katz,® and her teammates, stating that she was “still having headaches[;] dizziness[;]”

29 ¢¢

“fatigue[;]” “memory loss[;]” “loss of concentration and analytical skills[;]” “problem-solving

skills[;]”” and “difficult[ies]” “interacting socially[;]” and that “more psychological symptoms are

99 ¢¢

coming into play for [her,]” including “a very high rate of anxiety[,]” “mood swings[,] and
irritability[.]” PL.’s Ex. 18 at 12006-07.
On February 29, 2012, the plaintiff had a follow-up appointment with Dr. Williams,

during which Dr. Williams noted that he had reviewed information from the plaintiff’s

neurologist diagnosing the plaintiff with post-concussive syndrome and that the plaintiff reported

7 The plaintiff did not specify who said that if she was “not diagnosed with a concussion, [they] c[ould]n’t do
anything.” Sept. 9, 2021 Tr. at 67:7-8. See generally id. at 66:18-67:11.

8 The identity of Melissa Katz and what, if any, association she had with this case is unclear from the record.
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ongoing headaches on a daily basis, although her symptoms had improved over the last two-to-
three weeks. See P1.’s Ex. 16 at 10022. Dr. Williams informed the plaintiff that she should not
engage in any physical activity until she had no symptoms for at least 48 hours. See id.

On March 19, 2012, the plaintiff started treatment with Dr. Mindy Bixby, a neurologist at
MedStar National Rehabilitation Hospital here in the District of Columbia, for post-concussive
syndrome. See Pl.’s Ex. 9 at 3003. During her first appointment with Dr. Bixby, the plaintiff
reported symptoms of headaches, photophobia, visual changes, balance problems, dizziness,
cognitive difficulties, and sleep disturbances. See id. The plaintiff was prescribed Propranolol
as a preventative medication for her headaches, as well as Zoloft for anxiety and depression, and
was referred for neuropsychological testing. See id. at 3003—05. On March 28, 2012, the
plaintiff had a follow-up appointment with Dr. Williams, who noted that the plaintiff reported
ongoing visual problems that were exacerbated by activity and advised the plaintiff that the
policy was to preclude athletes from exercising while symptomatic. See P1.’s Ex. 16 at 10023.
On March 30, 2012, the plaintiff began receiving psychotherapy and biofeedback treatment at
the Brain Wellness and Biofeedback Center of Washington. See PI.’s Ex. 10.

During the Spring 2012 semester, the plaintiff also participated in a one-week
“alternative spring break” trip to Moldova, for which she had applied before being injured. See
Sept. 9, 2021 Tr. at 78:1-2; P1.’s Ex. 10 at 3000 (notes from the plaintiff’s March 30, 2012
biofeedback appointment with Dr. Barbara Blitzer including a timeline demonstrating that the
plaintiff’s Moldova trip occurred between December 2011 and the date of the appointment). The
plaintiff was cleared to take the trip by her treating physicians, see Sept. 9, 2021 Tr. at 78:21-23,
and she informed the “fa[c]ulty professor” on the trip, who was also the plaintiff’s professor at

American University, “all about [her] situation[,]” id. at 78:13—15. Although the trip was
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intended to “be for a credit[,]” id. at 79:7-8, the plaintiff was unable to complete the paper that
was required to receive the credit, and thus she “didn’t get the credit[,]” id. at 79:8—10.

On April 4, 2012, the plaintiff again saw Dr. Bixby, who noted that the plaintiff’s
“[h]eadache[s] improved in frequency and duration since starting [P]ropranolol[,]” but that she
was still experiencing “[i]ntermittent headaches . . . that [were] sharp in character” and “last[ed]
[ ] approximately 20 minutes, occurring during class.” Pl.’s Ex. 9 at 3007. According to Dr.
Bizby’s notes, the plaintiff reported that she was “currently attending classes|,] but no homework
or testing at this time[.]” Id.

G. The Plaintiff’s Leave of Absence from American University

The plaintiff testified that she “stayed in school until [she] was told by [Dr. Singh] what
was going on and how dangerous it was, and [then she] immediately stopped[,]” Sept. 9, 2021
Tr. at 68:21-25, and took “temporary leave[,]” id. at 69:4-5, from her studies at American
University. Consequently, for the Spring 2012 semester, the plaintiff received an F in all of her
classes, which was ultimately changed to either an “I”” for Incomplete or a “W” for withdrawal
after the plaintiff advocated for the grade corrections. See id. at 69:10-70:1; PL.’s Ex. 6 (the
plaintiff’s academic transcript from American University). Following the Spring 2012 semester,
the plaintiff did not return to continue her education for a year and a half. See Sept. 9, 2012 Tr.
at 73:17—-18. While the plaintiff was on temporary leave, she provided voluntary language
education to Nepalese refugees in Lancaster, see id. at 76:18-21, 77:3-22, while residing with
her parents, see id. at 73:17-18. The plaintiff testified that she spent “an hour or so here and

there just teaching adult refugees things like the ABC’s and, “Hi, how are you[,]” i.e., “just the

very basics.” Id. at 77:20-22.
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On May 5, 2012, during a psychotherapy session, the plaintiff reported that her headache
pain “completely interfere[d]” with her day-to-day general activities and the normal duties of her
job, and significantly interfered with her ability to engage in household chores, participate in
normal recreational and social activities, maintain social relationships, obtain adequate restful
sleep, and maintain a normal good mood. See Pl.’s Ex. 10 at 40262. The plaintiff also reported
that, over the previous month, she was dissatisfied with her life in general and that she felt
significantly sad/depressed, anxious/nervous, and irritable. See id.

From May 3, 2012, to June 22, 2012, see P1.’s Ex. 44 at 23002—04, the plaintiff
underwent a neuropsychological examination conducted by Dr. Jon Bentz, Ph.D., during which
she reported

pressure in the head; dizziness; fatigue; phonophobia and [ ] sensitivity to the sun

that increase[d a] pressured feeling in the head; occasional problems with balance;

visual disturbance when reading|[, e.g.,] difficulty with tracking and the words

‘jumping’; cognitive symptoms of feeling foggy with her thinking, difficulty with

word retrieval, mental slowing and difficulty thinking critically; increased sense

of sadness, anxiety and irritability; and lack of restful, restorative sleep.

Pl.’s Ex. 12 at 6094; P1.’s Ex. 4 at 6094-98. Dr. Bentz recommended that the plaintiff not return
to school until her condition improved and that she “pace [her]self in all activities (social,
physical, [and] cognitive).” Pl.’s Ex. 12 at 6097. On July 5, 2012, the plaintiff transferred to a
new team of primary care physicians, Dr. William R. Vollmar II and Dr. Zachary A. Geidel, after
she transitioned out of pediatric care with Dr. Kumar. See P1.’s Ex. 20, at 110002; Sept. 9, 2012
Tr. at 121:24-122:23. Over the summer of 2012, the plaintiff attempted to work, but quit her job
after two months because she was unable to handle the physical demands of the job. See Pl.’s
Ex. 20 at 110103.

From August 14, 2012, through September 14, 2012, the plaintiff saw Dr. John Vakkas

for treatment of temporomandibular joint (“TMJ”) issues. See Pl.’s Ex. 11 at 5000. As part of
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this treatment, the plaintiff underwent a closed-bite MRI. See id. On September 28, 2012, the
plaintiff saw Dr. Geidel for a follow-up appointment regarding her post-concussive syndrome.
See P1.’s Ex. 20 at 110016. During that appointment, Dr. Geidel noted that the plaintiff was
experiencing headaches, dizziness, vision difficulty, sleep issues, and concentration issues,
although her “[m]ood had improved on [Z]oloft.” Id. On November 7, 2012, the plaintiff again
saw Dr. Geidel, who noted that she reported malaise, headaches, photophobia, nausea, dizziness,
and sleep disturbances. See id. at 110019-20. Dr. Geidel instructed the plaintiff to undergo
cognitive rest and to avoid “any significant stimulation and physical activity.” Id. at 110021. He
also took the plaintiff off of Zoloft, as she no longer reported any anxiety or depression. See id.
On December 27, 2012, the plaintiff saw Dr. Vollmar for a follow-up appointment, who noted
that the plaintiff reported malaise, headache, photophobia, nausea, dizziness, and sleep
disturbances. See id. at 110023. Dr. Vollmar also noted that the plaintiff “had mild difficulty
with short[-]term recall, remembering only [two] out of the [three] words [she was] instructed to
remember.” Id. at 110024. After a discussion with Dr. Vollmar during the December 27, 2012
appointment, see id., the plaintiff began taking Adderall, see P1.’s Ex. 4 at 9012. On January 10,
2013, and January 24, 2013, the plaintiff again saw Dr. Vollmar, who noted that the plaintiff was
still experiencing headaches, occasional dizziness, concentration issues, and difficulty falling
asleep, although her focus and concentration had improved since being prescribed Adderall. See
P1.’s Ex. 20 at 110025. The plaintiff also reported experiencing increased anxiety since she
sustained the concussion. See id. On February 14, 2013, Dr. Vollmar noted that the plaintift still
experienced persistent dizziness, headaches, anxiety, and visual disturbances, but that there had
been significant improvements in her symptoms and that she had started jogging over the past

couple of days without experiencing headaches. See id. at 110030.
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H. The Plaintiff’s April 2013 Concussion

On April 18, 2013, the plaintiff saw Dr. Vollmar for a further follow-up visit, during
which Dr. Vollmar noted that the plaintiff had reported hitting her head on the ground on
April 13,2013,° and being dazed, dizzy, and lethargic. See id. at 110031. During the
appointment, the plaintiff reported experiencing headaches, difficulty tracking moving objects,
and “some dizziness and visual loss when she stands from sitting or supine.” Id. Dr. Vollmar
assessed that the plaintiff had experienced a concussion. See id. at 110032; Sept. 14, 2021 Tr. at
803:9—-11. Based on Dr. Vollmar’s testimony and treatment notes, the Court finds that the
plaintiff suffered a concussion on April 13, 2013.
L The Plaintiff’s Return to American University

During the April 18, 2013 appointment, Dr. Vollmar discussed with the plaintiff her
returning to college and noted that the plaintiff stated that “she would like to return under
scholarship[,] but [that her scholarship was] conditional on her taking a manager’s position.”
PL.’s Ex. 20 at 110033. Dr. Vollmar advised her that she should “return with a partial course
work|[]load and no added stress from a manager’s position[,]” so as not to “set back her progress
in resol[ving her] concussion symptoms[.]” Id. Ultimately, when the plaintiff returned in
school, she returned “only part-time . . . because of the symptoms and [because her] doctor felt
that it was just the way we should do this.” Sept. 9, 2021 Tr. at 74:11-13. She initially took two
classes during the summer of 2014, before returning to a full courseload at the end of 2014. See
id. at 94:2—-14. She also “registered in the disabilities office[ at American University], and they”

provided her with accommodations, including additional time on exams and assignments, and

9 On April 18, 2013, Dr. Vollmar noted, “Hit back of head on [S]at on ground[.]” PL.’s Ex. 20, at 110031. The
Court takes judicial notice of the fact that April 18, 2013, was a Thursday and, thus, the prior Saturday would have
been April 13, 2013. See Brown v. Piper, 91 U.S. 37, 42 (1875) (“Among the things of which judicial notice is
taken are . . . the coincidences of the days of the week with those of the month[.]”).
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access to class notes from a fellow student. See id. at 73:24—74:8. In the spring of 2013, the
plaintiff traveled to Germany with her then-girlfriend. See id. at 93:17-21.

On May 16, 2013; July 18, 2013; and August 15, 2013, the plaintiff saw Dr. Vollmar
again, reporting mild headaches every two-to-three days, sleeping problems, and visual tracking
issues. See Pl.’s Ex. 20 at 110037—45. On October 26, 2013, the plaintiff saw a physician’s
assistant, Jamie L. Hamid, at Dr. Vollmar’s and Dr. Greidel’s medical office, reporting that she
was doing well following her return to school; the medications Adderall and Sertraline had
improved her concentration and headaches, although she still experienced mild headaches every
two-to-three days; and she was having difficulty sleeping. See id. at 110046.

On December 16, 2013, the plaintiff underwent a second neuropsychological
examination, which was conducted by Dara S. Fisher, Psy.D. See Pl.’s Ex. 4 at 9010-17.
During the examination, the plaintiff reported that

overall, her symptoms have improved since the acute phase following the
concussion. She has noticed improvement in her ability to read and comprehend
information. She finds that reading becomes difficult after 30 minutes, as the
lines become “wavy.” While it is harder to focus and concentrate, she finds that
she is able to at times, but it is effortful. She has found Adderall to be somewhat
effective. She does have a tendency to lose her train of thought and think less
clearly[] but feels she has gotten “used to it.” She continues to experience word-
finding difficulties, finding that she 1is “grasping” for words, with no
improvement. [She] reports that while her headaches have declined in frequency,
she continues to feel pressure in her head and finds that it is extremely painful
during her menstrual period. She continues to experience significant fatigue with
no improvement. She becomes over-stimulated in noisy, bustling environments
such as big stores and is sensitive to loud noise, but not light. [She] also
continues to experience jaw pain, which began [six] months after the injury. She
was diagnosed with TMJ and currently wears a mouth guard when she sleeps.

Id. at 9010. Dr. Fisher determined that the
evaluation revealed intact functioning when compared to others her age with
regard to multiple domains including attention, language, memory, and

visuospatial/constructional abilities[; h]Jowever, consistent with previous testing,
she demonstrated mild impairments in several areas that may represent a mild but
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noticeable decline from her level of functioning prior to the concussion, which
was likely in the high average range.

Id. at 9015. Dr. Fisher elaborated that the plaintiff “demonstrated slightly slower processing
speed and inefficient learning strategies with lower[-]|than[-]expected semantic, meaningful
organization of material.” Id. Dr. Fisher noted that the plaintiff’s “performance did not
significantly improve since the previous evaluation conducted in May 2012.” Id. Dr. Fisher
further noted that the plaintiff “is continuing to experience significant fatigue and sleep
disturbance” and “[s]he should continue to monitor her energy level, be flexible, and allow
herself breaks as needed[,]” which “may include giving herself permission to nap, allowing
herself to take breaks and walk around during lecture[s], and being sensitive to levels of activity
that results in over-exertion.” Id. Moreover, according to Dr. Fisher, the plaintiff’s “[c]ognitive
symptoms|,] such as slower information processing and depth of processing[,] continue to be in
the low average range[, but] while this is a personal decline, they should not, from a
neuropsychological perspective, interfere with [her] reported aspirations regarding educational
and career decisions.” Id. at 9016.

On May 23, 2014, the plaintiff was instructed by a physician’s assistant at Dr. Vollmar’s
and Dr. Giedel’s medical office, Elizabeth L. Messick, to begin to wean herself off of taking
Adderall. See Pl.’s Ex. 20 at 110059. When the plaintiff saw Dr. Vollmar again on August 22,
2014, he noted that she “has been doing well since” lowering her dosage of Adderall “for the
past month” and is “able to focus well without the medication.” Id. at 110066.1. He further
noted that the plaintiff reported that she “still gets headaches almost daily[,] but she barely
notices them anymore” and they “have improved since she ha[d] become more physically active

with activities like yoga and biking.” Id. Dr. Vollmar also noted that the plaintiff reported
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getting “dizzy with fast movements[,] but not as severely as it used to be.” Id. Dr. Vollmar
further reduced the plaintiff’s Adderall dosage. See id. at 110066.3.

On March 11, 2015, the plaintiff reported to Dr. Vollmar that she was experiencing
significant fatigue, “trouble focusing that was initially present after the concussion and had
initially been improving[,]” short-term memory issues, headaches that lasted “approximately
three[-]to[-]four days[,]” and nausea. Id. at 110066.6.

J. The Plaintiff’s Post-Graduation Work in Nepal

In Spring 2015, the plaintiff graduated from American University, two years after she
should have graduated. See Sept. 9, 2021 Tr. at 74:16-20. The plaintiff earned an award for her
“work with [ ] refugees” and for the best oral presentation for undergraduate research. See id. at
94:15-20. After the plaintiff graduated, she traveled to Nepal with Nyingthop, a Nepalese
nonprofit organization. See id. at 80:16—19, 81:18-24; P1.’s Ex 20 at 110066.12 (treatment notes
from Dr. Vollmar recorded on September 8, 2015, noting that the plaintiff “[wa]s going to Nepal
for 5 months™). The plaintiff worked on Nyingthop’s “longtime memory project,” Sept. 9, 2021
Tr. at 82:12—13, which created an archive of the losses due to the April 2015 earthquake in Nepal
that caused an avalanche, leading to the destruction of a village, see id. at 82:14-21. During the
project, the plaintiff “worked with Austin Lord[,]” who was “finishing his Ph.D at Cornell
[University].” Id. at 82:23-24. The plaintiff testified that Lord “kn[e]w[] everything about [her]
head injury” and was “always there to make sure it’s okay.” Id. at 83:1-2.

At trial, the plaintiff testified that she still “spend[s] a substantial amount of time in
Nepal” and that, for her work, she receives “something like a stipend where, you know, you can
eat and live, but you don’t go to restaurants everyday” and cannot “save any money[.]” Id. at

84:11-16.
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K. The Diagnosis of Moderate Traumatic Brain Injury

After returning from Nepal, the plaintiff saw Dr. Vollmar again for an appointment on
June 1, 2016, during which she reported difficulties in concentration and depression, and stated
that she wanted to discuss with Dr. Vollmar resuming her medication. See Pl.’s Ex. 20
at 110066.15. Following this appointment, Dr. Vollmar noted that his diagnosis had changed
from post-concussive syndrome to a moderate traumatic brain injury, see id. at 110066.16, which
he described as “permanent defects based on head injury[,]” Sept. 10, 2021 Tr. at 374:14-15. In
his deposition testimony, Dr. Vollmar noted that he “based [his diagnosis of a moderate
traumatic brain injury] on the fact that [the plaintiff] ha[d] continuing symptoms and deficits
from a cognitive standpoint in focus and headaches that ha[d] lasted longer than a year[, s]o [he]
ha[d] no reason to believe that they [we]re going to resolve.” Id. at 386:17-22. Dr. Vollmar
further stated that he “expect[ed the plaintiff] to have deficits indefinitely[,]” which “means
permanent[ly].” Id. at 388:6—16. On December 5, 2016, Dr. Vollmar noted that the plaintiff
reported headaches; anxiety; and “issues with attention span, word[-]finding, and recall mostly
when in stressful situations[;]” but that she was feeling better after stopping her anti-depressant
medications two months earlier. PL.’s Ex. 20 at 110066.28-29. On January 2, 2017, Dr. Vollmar
diagnosed the plaintiff with attention deficit disorder (“ADD”). See id. at 110066.40.

L. Testimony Regarding Dr. Williams’s Relationship with American University and
Dr. Higgins

As noted earlier, while he was treating the plaintiff, Dr. Williams was participating in the
Military Primary Care Sports Medicine Fellowship (the “fellowship”), which is operated by the
National Capital Consortium (“Consortium”). See Def.’s Ex. 5. In 2011, Colonel Kevin
deWeber was the Program Director of the fellowship. See id. at 1. One of the fellowship’s

placements was at American University, under the supervision of Dr. David Higgins, who
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operated the Higgins Practice and served as the physician for the sports teams at American
University. See id.

The relationship between Dr. Higgins and the Consortium was governed by three
documents: the Memorandum of Understanding Between the Medical Practice of David L.
Higgins, M.D. and the National Capital Consortium (“Memorandum of Understanding”); the
Letter of Agreement Between the National Capitol Consortium and Dr. David Higgins,
American University and Good Counsel High School (“Letter of Agreement”); and the
Fellowship Manual. The Memorandum of Understanding was signed by Dr. Higgins and
Colonel deWeber, and sets forth, inter alia, the responsibilities of Dr. Higgins and the Higgins
Practice, the responsibilities of the Consortium, provisions regarding liability, and points of
contact. See generally Def.’s Ex. 1. The Letter of Agreement “describes in more detail the
practicum rotation, educational goals and objectives, the scope of the affiliation[ between the
Consortium and Dr. Higgins], [the] resources available, [the] fellow’s duties and responsibilities,
the relationship between the fellowship program and the practicum site, supervisory
relationships, and procedures for handling problems.” Def.’s Ex. 2 at 1. The Fellowship Manual
sets forth the educational goals of the fellowship program, the faculty and instructors, the
evaluation methods, and the program policies. See Def.’s Ex. 5 at 2.

According to the Memorandum of Understanding, Dr. Williams was under the
supervision of Dr. Higgins when he was providing medical treatment during his fellowship. See,
e.g., Def’s Ex. 1995, 11, 15, 17-20, 23, 31. However, the Consortium maintained
responsibility for several aspects of Dr. Williams’s experience at American University, including
coordinating assignments and attendance at clinics, conferences, courses, and programs;

maintaining personnel records and reports; and ensuring compliance with the rules and
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regulations of Dr. Higgins’s practice. See id. 9 25-28, 32. Similarly, the Letter of Agreement
and Fellowship Manual reflect that Dr. Higgins and the Consortium shared supervisory
responsibilities over Dr. Williams during his fellowship. See Def.’s Ex. 2 at 1-2, 4-6; Def.’s
Ex. 5 at 66.

Despite provisions in both the Memorandum of Understanding, the Letter of Agreement,
and the Fellowship Manual indicating that Dr. Williams would be supervised by Dr. Higgins
directly and, more indirectly, by the Consortium staff, testimony at trial revealed that no one
directly supervised Dr. Williams in regards to his treatment of American University
student-athletes, such as the plaintiff. See, e.g., Sept. 13, 2021 Tr. at 475:10-14, 564:14-17;
Transcript of Bench Trial — Day 4 (Sept. 14, 2021) (“Sept. 14, 2021 Tr.”) at 773:6—10, 773:21—
25, 775:5-25, ECF No. 182. Moreover, Dr. Williams did not consult regularly with Dr. Higgins
about the student-athletes treated by Dr. Williams, and there was no evidence that Dr. Higgins
ever reviewed Dr. Williams’s work or his treatment of any student-athlete. See Sept. 14, 2021
Tr. at 773:21-25, 775:5-25.

M. Expert Testimony

1. The Plaintiff’s Experts

a. Dr. Robert Cantu

Dr. Robert Cantu testified for the plaintiff. See Sept. 10, 2021 Tr. at 204. The Court
qualified Dr. Cantu as an expert in the field of neurosurgery, specifically with respect to
concussions. See id. at 216:13-24. Dr. Cantu testified that the symptoms associated with a
concussion include (1) “cognitive symptoms|[,]” e.g., “difficulty with memory, difficulty with
concentration, difficulty with focus, [difficulty with] doing cognitive tasks such as learning
words or repeating digits correctly[,]” id. at 221:11-14; (2) “physical domain symptoms[,]” e.g.,
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id. at 221:16-19; (3) “vestibular ocular symptoms[,]” e.g., “blurred vision[,]” “double vision[,]”
or “difficulty with balance[,]” id. at 221:19-21; (4) “sleep symptoms[,]” e.g., “sleeping more
than usual[ right after a concussion], but after some period of days or weeks after [a]
concussion[,] it’s the opposite where you’re sleeping less than usual[,]” id. at 221:22-222:1; and
(5) “emotional symptoms[,]” e.g., “depression, anxiety, short fuse, impulsive[-]type behavior or
emotionality, inappropriate laughing or crying for events where it would not be appropriate[,]”
id. at 222:2-6. Dr. Cantu further testified that the standard of care requires that, when treating an
individual experiencing the symptoms of a concussion, the doctor must treat the individual as
having a concussion, unless he or she is able to definitively eliminate any possibility of a
concussion. See id. at 274:22 — 275:5. He stated that awareness of a mechanism is not necessary
for the diagnosis of a concussion and that, frequently, a mechanism is unable to be identified,
particularly when the onset of symptoms is delayed. See id. at 222:13-25. Accordingly, Dr.
Cantu testified that, even if a patient is unable to identify the mechanism of a concussion, he or
she should be treated as having a concussion if the doctor cannot rule out a concussion. See id.
at 271:1-4. According to Dr. Cantu, treating an individual for a concussion would require that
the individual be removed from practice and game participation, and, if appropriate, receive
academic accommodations. See id. at 274:11-20.

Dr. Cantu testified that, in light of the plaintiff’s symptoms and SCAT?2 test results, the
standard of care required the diagnosis of a concussion and the plaintiff being removed from
practice and game participation until her concussion-related symptoms had ceased. See id. at
229:2—11. Dr. Cantu testified that both the plaintiff’s October 4, 2011 and October 5, 2011
11:00 a.m. SCAT?2 test results were sufficient to diagnose a concussion. See id. at 227:12—17,

228:6—-14. Although Dr. Williams testified that he did not see the October 4, 2011 or October 5,
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2011 6:00 a.m. SCAT?2 test results, see Sept. 13, 2021 Tr. at 495:1-15, Dr. Cantu stated that the
standard of care would require a doctor to review the results of prior testing, including “go[ing]
through the medical records that are relevant to the possibility of a concussion[,]” which would
include “the SCAT]?2 test] that was done on [October 4, 2011,]” and “the two SCAT][2]s on
[October 5, 2011.]” Sept. 10, 2021 Tr. at 227:18-228:2.

According to Dr. Cantu, if the plaintiff had been removed from practice and game
participation on October 5, 2011, or within approximately one week of her concussion, she
would have recovered at least to the level of her baseline SCAT2 test result. See id. at 230:9-12,
260:9-15. He stated that her continued symptoms were due to the failure to diagnose the
plaintiff’s concussion and remove her from practice and game participation, see id. at 235:5-7,
and her symptoms were now permanent, id. at 229:25-230:1, 241:15-16.

b. Dr. Joseph Crouse

Dr. Joseph Crouse testified for the plaintiff. See id. at 280:9—13. The Court permitted
Dr. Crouse to testify as an expert in the areas of vocational rehabilitation and economics. See id.
at 287:6-9. Dr. Crouse testified that the plaintiff “would have reduced annual earnings and
reduced life expectancy as a result of her cognitive functional limitations, and that would
translate into an overall loss of earning capacity of $1,037,047 to $1,210,108[,]” depending on
whether the plaintiff acquired a Bachelor’s or graduate degree. Id. at 289:22-290:14.

Dr. Crouse testified that he used the methodology that was generally used within his field. See
id. at 293:13-16. Specifically, he relied upon the United States Census Bureau’s American
Community Survey (“ACS”), which is “the largest survey that the [United States] does on an
annual basis” and is “routinely used” by “disability researchers across the country . . . in order to

understand more about the population in the [United States] that has disabilities.” Id. at 290:24—
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291:7; see id. at 292:2-3 (testimony of Dr. Crouse that the Disabilities Statistics Rehabilitation
Research and Training Center for Economic Research on Employment Policies for Persons with
Disabilities “uses the [ACS] data” and “there’s a wide variety of groups that use that data and
come up with disability statistics compendiums™). According to Dr. Crouse, the ACS “is
frequently relied on due to the fact that its sample size is so large[,]” and thus, “any sampling
errors or any other type of errors that you could think of in a survey research would be nearly
eliminated[.]” Id. at 291:14-21.

Dr. Crouse also interviewed the plaintiff and “reviewed [her] medical records, [including
the neuropsychological reports and her] academic records|,]” as well as Dr. Cantu’s expert report
“to understand his opinion regarding prognosis and causation.” Id. at 293:4—12; 296:24-297:7.
Dr. Crouse also “conducted three different vocational tests[:]” id. at 292:6, “the COPS[ Interest
Inventory], the Beta-4[,] and the [Wide Range Achievement Test (‘“WRAT’)],” id. at 292:9,
which are regularly used by vocational rehabilitation experts, see id. at 292:25-293:3.
According to Dr. Crouse, “[t]he Beta-4 is a test of an individual’s nonverbal intellectual
functioning[,]” which includes “different tests like coding, clerical checking, [and] looking at
matrix reasoning[,]” id. at 292:13—-16; the WRAT “measures academic achievement[,]” id. at
292:20-21; and the COPS “looks at where an individual’s career interests lie[,]” id. at 292:23—
24,

Dr. Crouse “determined that [the plaintiff] met the [ACS] definition of an individual that
has a non-severe cognitive disability based on her cognitive functional impairments|[,]” id. at
294:1-4, which is based on whether “the individual ha[s] difficulty remembering,
concentrating[,] or making decisions[,]” id. at 296:7-8. Dr. Crouse then “used data that pertains

to non-severe” impairments, i.e., impairments where the individual “does not have problems
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going outside the home alone or with dressing or bathing,” in order “to eliminate [from his
analysis] individuals [who] have the most severe cognitive impairments.” Id. at 296:11-15.

From the Beta-4 test, Dr. Crouse determined that the plaintiff “had an average level of
nonverbal intellectual functioning|[,]” id. at 298:4-5, in the 58th percentile, see id. at 298:17,
which demonstrated a decrease in functioning from the plaintiff’s results on the Scholastic
Aptitude Test, on which “she [ ] scored in the 89th percentile[,]” id. at 298:6—7. On the WRAT,
the plaintiff’s “scores were similar to someone that had some college education, but no
degree[,]” with her performing “well with the spelling section of the test[,]” but “weaker in the
math computation[,] . . . word reading[,] and sentence comprehension” components of the test.
Id. at 299:7—-11. According to Dr. Crouse, the plaintiff’s WRAT results were “just another part
of the equation that led [him] to determine that [the plaintiff] could be classified as having a
non-severe cognitive disability.” Id. at 299:14—-16. From the COPS test, Dr. Crouse determined
that the plaintiff’s career interests lay “in the science professional career cluster[,]” and,
specifically, in anthropology. Id. at 299:19-23. Based on his assessment of the plaintift’s
functional capacity and his application of “the employment data from the” ACS, Dr. Crouse
determined that “her limitations [in] memory concentration, organization, multitasking, [and]
information processing . . . would impede her future ability to attain| and] retain a position, and it
would likely also necessitate that she retire sooner or that her job transitions would be harder].]”
Id. at 300:16-23.

Dr. Crouse also analyzed the plaintiff’s “earning capacity and work life expectancy.” Id.
at 301:3—4. To determine the plaintiff’s earning capacity, Dr. Crouse compared a “pre-injury
scenario” of “average earnings for females that have a Bachelor’s degree and no disability” with

a “post-injury scenario” of “earnings for females that have a Bachelor’s degree, but have a
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non[-]severe cognitive disability.” Id. at 301:5-13. To determine her work-life expectancy, Dr.
Crouse looked at the ACS data for a pre-injury scenario of “females with a Bachelor’s degree
and no disability[,]” and a post-injury scenario of “females with a Bachelor’s degree [with] a
non-severe cognitive disability.” Id. at 301:25-302:4.

Before calculating the plaintiff’s “year-by-year earning capacity and employment
levels[,]” id. at 302:8-9, Dr. Crouse applied the “total offset approach[,]” wherein “growth rate
and compensation is offset by [a] discount rate . . . at the present value[,]” id. at 295:4-7, i.e., the
“current worth of a future stream of income given a specified discount rate[,]” id. at 294:25—
295:1. Dr. Crouse testified that the total offset approach is a reasonable approach within the field
of economics because “historical data” demonstrates that “the growth rate in compensation is
approximately equal to the risk[-]free rates that a person could receive on a lump sum award[,]”
id. at 295:15-17; certain states require its application, see id. at 295:13—14; and “peer[-|reviewed
literature in recent years has supported it more and more[,]” id. at 295:21-24. Then, Dr. Crouse
generated two tables that reflect his determination of the plaintiff’s pre- and post-injury earning
capacity and employment levels, see id. at 303:13—19, with one table reflecting the plaintift’s
attainment of a Bachelor’s degree and the other table based on her attaining a graduate degree,
see Pl.’s Exs. 54A, 54B. Specifically, Dr. Crouse testified that the plaintiff 