UNITED STATES DISTRICT COURT
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DONALD BRETT,
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Case No. 1:15-cv-01613 (TNM)

MEGAN J. BRENNAN, in her official
capacity as United States Postmaster General,

Defendant.

MEMORANDUM OPINION

Plaintiff Donald Brett, a. former automotive mechanic for the United States Postal
Sefvice, has sue&_the United States Postmaster Genéral, Megan Brennan, under the |
Rehabilita;[ion Act_ 0f 1973 for employment discrimination on the basis of disability and for
retaliation on the basi.s of protected activity. Ms. Brennan has inoved for dismissal of the
. Amended Complaint or, alternatively, for partial summary judgment. Mr. Brett has moved for
| discovery. Because some of Mr. Brett’s claims ére unexhausted but most-of his remaining

claims are édequately pled, the Postmaster General’s motion to dismiss will be granted in part
and dismissed in part. Given the dismissal_ of Mr. Brett’s unexhausted claims, Ms. Brénnaﬁ’s
.-alternative motion for summary judgment as to these claims will be dismissed as moot. Mr.
Brett’s motion for discovery will be dismissed as moot to the cxtent that it reéponds to the
Postmaster General’s alternative motion for surmmary. judgment, without prejudice to the filing
of discovery motions related to Mr. Brgtt’s remaiﬁing claims.
| | . I. BACKGROUND
According to the Amende(i Complaint, Mr. Brett began.worki.ng for the United States

Postal Service (USPS) in 1977 and did not exhibit performance deficits, take extended_leave for




work-rélateci injﬁries, br file workers® compensation claims until Noveﬁber 2008, when he
ruptured his bicep in a workplace accident and was placed on medical diéability b.y his doctor.
Compl, 1_{1] 0, 8,. 10.! Mr. Brett thén initiéted a workers’ compenéatibn claim by submitting forms |
to Al Trent, who became his secdnd-iine supervisor that same month. _Id. at 9% 9-10. When Mr. .
Brett returned to work on light-duty status on or about May 27, 2009, he learned that his |
worker’s éompeﬂsatfon claim had nev.er.bee.:n processed. Id. at 4 11-12. Although he thought
he had Been on worker’s compensation leave due to his injury, he v‘vas. informed that he had
~ actually been placed on siék leave and that his time away from work had exhausted his sick
leave. Id. at§ 12. Mr. Brett repeatedly sought wérkers’ compensation leave, bﬁt Mr. Trent
refused his requests. Id at 13. |

‘ Mr Brett needed té obtain leave because he was scheduled for surgical procedures for
both of his légs in June and September 2009.‘ Id at§16. Mr. Brett atferﬁpted to buy back his
sick leave, but was “impeded’; by the fact thait'Monnie Preston, the benefits. claims specialist
whom he contacted, refused to take his calls and ;cirhely proces's his paperwork. Id. at Y 14-15.
In order to communicate the urgency of his need for the paperwork to be proceésed, Mr. Brett
provided medical documentation.to Ms. Preston, to Mr, Trent, and to Kevin West, who was a
supewisor—iﬂ-training, or 204B suﬁefyisor, under Mr, Trent’s supervision and direction. Id. at
1M17-19. Mr Brett also met with Mr. Trent and wrote a letter to Mr. Trent and.Ms. Prestoﬁ,

copying a workers’ éompensa_tion claims examiner, complaining that Mr. Trent and Ms. Preston

1 Because this case is before me on a motion to dismiss, I accept the factual statements in Mr.
Brett’s Amended Complaint as true and draw all reasonable inferences in his favor for purposes
of this opinion. See Covad Commc’'ns Co. v. Bell Adl. Corp., 398 F.3d 666, 671 (D.C. Cir. 2005).
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were impeding his efforts by lying to him, mishandling his claim, and needlessly complicating
the process. Id. at ﬁ 20-21. Mr. Brett was unable to buy back his sick leave. Jd. at 9§ 22.2
Mr. Brett was also unsuccessfﬁl in his attempts to have future sick leave advanced. On

June 18 and Jﬁne'24, 2009, Mr. Brett requested that his sick leave be advanced to allow him to
‘undergo surgery. fd. His first surgery took place on June 30, 2009. Id. at 423. One week after
. the surgery, Mr. Trent denied Mr. Brett’s request for advance sick leave. Id. at §24. Mr. Brett
then submitted an addiﬁonal request for advance sick leave due to complications that required a
more extended recovery. Id. at26. Mr. Trent denied this request as well. Id. ét .1[ 27. ._

- After he recovered from his first surgcry and returned fo .work, Mr. Brett accidentally hit
his head as he entered a postal truck. Id. at § 28. | Although he only suffered a supérﬁci_al injury, .
he reborted the accident and went 1:6 his doctor because he was on blood-thinners due to his 7
reé_:ent surgery. Id. atY29. Mr. Trent and Jordan Hart, a 204B supervisor acting at Mr. Trent’s
direction, i_nitiéted a Pre-Disciplinary Investigation (PDI) into Mr. Brett’s accident as an “unsafe
work practice.” Id. at 1 35, 43. The PDI led Mr. Trent and Mr. Hért to issue Mr. Brétt a Notice
of Proposed 14-Day Suspension on July 30,2009. Id. at 4]40. Although this would have been
the first disciplinary action against Mr. Brett in his entire career in the _USP S, i.t was the most
severe punishmerit possible short of terminatiqn.3 Id. at 9§ 41-42. Mr. Hart told Mr. Brett he did

not want to issue the suspension and that the decision had been Mr, Trent’s. Id. at J 61.

2 Ms. Preston later prepared a memorandum stating that she had not received necessary
documentation from Mr. Brett, but Mr. Brett alleges he has written confirmation that Ms. Preston
received the documents she claims were not provided. Id. at 49 30-31.

3 According to the Amended Complaint, Mr. Brett’s managers attempted to justify this
discipline during an administrative hearing by alleging for the first time that Mr. Brett had been
~in an “accident repeater program” at the time of the accident, although Mr. Brett had never heard
of the program or been told that he was in it, had never been warned that he had excessive at-
fault accidents, and was in fact a “safety captain” at the time of the accident. Id. at § 37-39.
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Mr. Brett grieved the prﬁposed suspension with his union an.d, on Augusf 11, 2009,
initiated EEQ counseling based not only on the proposed suspensién But also on the mishandling
of his workers’ compensation claim, the obstruction of his efforts to buy back his sick leavé, and
the denial of his requests for advanced sick leave. Id. at 4§ 44, 46. Mr. Brett’s managers were
advised of his EEO complaint on Noﬁiember 9; 2009, and the EEO charge became formal on
Noveniber 24, 2009. Id. at | 48-49. ~Mr. Brett amended his EEO administrative complaint four
times. Id. at § 50. |

In the months immediately after Mr. Brett’s managers became éwére of his EEO
complaint, Mr. Brett continued to experience d_if.ﬁculties'wifh his health aﬁd with his managers.
On January .27, 2010, Mr. Brett developed severe _ﬁu symptonis and, because he.was in negative
leave status, submitted a request for advanced sick leave. Id. atq 51—52, Mr. Trent denied the
leave request and desigﬁated Mr. Brett’s status as absent withoﬁt leave, or AWOL. Id. at | 54- '
55. On January 28, 2010, Mr. Breﬁ: brought a ddctor’s note to his then-204B supervisor, John
Bowser, but Mr. Bowser did not iﬁform him thét he was on AWOL status. /d. at§ 56-57. On
February 1, 2010, Mr. Brett returned to work and found that a PDI had been initiated into his
| AWOL status. /d. at §59. On February 5, 2010, Mr. Brett received a Notice of Proposed 14- |
Day Suspension ﬁoﬁ Mr. Treﬁt and Mr. Bowser based on his having been AWOL and based on
the prior suspension. /d. atq 60. Mr. Bowser told Mr. Brett that he did not w.ant to give him the
suspension and that the decision had been Mr. Trent’s. Id at §61. Mr. Trent later denied Mr.
Breit’s request to re-designate the time that he was deemed AWOL so that it would be counted.
toward his aﬁnuai leave, Id. at 1{_.75.. -On February 8, 2010, Mr. Trent initiated yet another PDI,
this time' because Mr. Brétt used a snow-blower when Mr. Trent thought he was still on light-

duty status because of his bicep injury; Id at965.



On February 19, 201 O, Mr; Trent lodged a complaint against Mr. Brett with the Postal
Inspection Servicé based on the fact that Mr. Brett had submitted a workers’ compensation claim
earlier that month aﬁér slipping on ice and bfeaking four ribs at work. Id. at 19 66-67, 69.

Mr. Trént falsely alleged that this was Mr. Brett’s tenth workefs’ corhpensation claim. fd. .at

% 69. As aresult, Mr. Brett became the targét of a criminal investigation and was put under
surveillanée, apparently to determine whethér he was in fact healthy and had submitted a
fraudulent workers’ compensation claim. Id. at 9 74, 78. The agency determined that Mr.
Brett’s activities, including “sitting at a Starbucks,” were iﬁcﬁnsisfent with his éompéﬁsation
claim. Id. at 9 78. Becausé of the Postal Inspection Service’s findings of purported i;lisco'nduct,
Mr. Brett was placed on.off—duty status in May aﬁd June 0f 2010. Id. atq 77. On or about June
15, 2010, Mr. Trent proposed that Mr. Brett be terminated based on the criminal investigaﬁon,
and the USPS sustained his proposal on September 3, 2010 based on the criminal investigation,
Mr. Brett’s prior AWOL status, and M. Brett’s two suspensions. _Id.' at 99 78, 90. Believing that
he had -né effective .recoursé, M. Brett submitted his resignation preémptively. Id. atq 81.

Mr. Brett alleges that similarly situated employees without disabilities and without EEO
complaints were not disciplined, or é.t least not disciplined like he was, for “similar occurrences,
job-related accidents and leave requests.” Id. at 1 63. He also alleges that Mr. Trent has a -
‘;rerczord of lddging false and vengeful complaints with the office of the Postal Inspector to enact

: revenge' and'pl;nish emplqyeés for opposing his employment pr'actices.” Id at 9§ 82. At the time
that Mr. Trent denied Mr. Brett’s final sick leave request and designated Mr. Brctt as being
AWOL, Mr. Tfent was also wé’rking on an affidavit in response to Mr. Brett’s EEO complaint.

-Id. at 58, Mr. Trent. submitted a supplémental affidavit to the EEO investigator nine days after

denying Mr. Brett’s request to count the time that he was designated AWOL against his annual



leave. Id. at 9y 75-76. One day after Mr. Trent submitted the supplemental afﬁdavit, Mr. Brett
agreed to have his EEO complaint sﬁbmitted for Alternative Dispute Resolution, but Mr. Trent
| refused to schedule a settlement conference. fd. at9q 72.
Mr. Brett’s administrative complaints were ultimately dismissed, and the EEOC issued a
Final Agency Desision affirming the dismissal on July 2, 2015. Id. atq| 84 On .Octobe'r 2, 2015,
Mr. Brett brought this action in federal court sgainst his employer, the Postmastet‘ General. His
initial Complaint alleged discrimination and retaliation based on disability, 'age, and race under
Title VI, the Rehabilitation Act, and the Age Discrimination in Employment Act. Judge Ketanji
Brown Jackson determined that it was “nearly impossible to render a determination on the
merits” Isecause of the lack of clarity regarding the claims at issue and the legal standards
governing the Postmaster General;s response to the Complaint. Op.-at 3. Accordingly, the Court
directed Mr. Brett to file an Amended Complaint, which Mr. Brett did on March 13, 2017. As
.stated above, the Postmaster General has moved for dismissal of the Aménded Complajttt or,
alternstively,’ for partial summary judgment, and Mr. Brett has moved for discovery. These
motions are now before me. |
| II. LEGAL STANDARD
 “Federal courts are. coutts of limited jurisdiction” and therefore “possess only that power
authorized by Constitution and statute.” Kokkonen v. Guardian Life Ins. Co. of America, 511
U.8. 375, 377 (1994). Accordingly, juri.sdicti(.)n isa prereciuisite that must be satisfied before
proceeding to the merits, and a federal court must dismiss any action over which it determines
that it lacks jurisdiction. Moms Against Mercury v. FDA, 483 F.3d 824, 826 (D.C. Cir. 2007);
see also Féd. R. Ctv. P 12(hj(3), Ona t110ti0n to dismiss for lack of jurisdiction under Federal

Rule of Civil Procedure 12(b)(1), the plaintiff bears the burden of establishing jurisdiction.
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'G'eorgiades v. Martin-Trigona, 729 F.2d 831, 833 n.4 (D.C. Cir. 1984). A plaintiff m'ciy relSr on
facts outside the pleadings to satisfy this burden, as “the couff may consider the complainf
supplemeﬁted by undisputed facts. evidenced in the record, or thé complaint supplemented by
undisputed facts plus thp court’s resolution of disputed facts.” Herbert v. Nat'l Acad. of Scis.,
- 974 F.2d 192, 197 (D.C. Cir. 1992).
In addition to challenging jurisdiction, a defendaﬁt may move to dismiss a complaint on
the ground that it “fail[s] to state a élaim upon which reliéf can bel granted.” Fed. R. Civ. P.
12(13)(6). To withstand such a motion, a complaint must contain sufficient factual allegations
that, if true, “state a claim to relief that is plaﬁsible on its face.” Bell Atl. Cbrp. v. Twombly, 550
~ U.S. 544, 570 (2007). In evaluating a motion to dism_iss pursuaht to Rule 12(b)(6), the Cburt
must construe the complaint in thé light most favorable to the plaintiff and accept as true aﬂ
reasonable factual inferences drawn from well-pled factual éllegatioﬁs. See In re United Mine
‘Workers of Am. Emp. Benefit Plans Litig., 854 F. Sui)p. 914,l 915 (D.D.C. 1994). The Court must
limit its consideration to “the facts alleged in the com_plaint, any documents either attached to or
incorporatéd in the complaint and matters of which [the court] may take judicial notice.” Hurd v.
District of Columbia Gov't, 864 F.3d 671, 678 (D.C. Cir. 2017) (quoting EEOC v. St. Francis
Xavier Parochial Sch., 117 F.3.d 621, 624 (D.C. Cir. 1997)). Considering other facts would
convert the motion to dismissi_nto a motion for summary judgmgnt, which may onlyi)e done if
the Court provides the parties “notic.e and an opportunity to present evidence in support of their
respective positions.” Id. (quoting Kim v. Uﬁited States, 632 F.3d 713, 719 (D.C. Cir. 2011)).
- . To prevail on a motion for summary judgment, a movant must show that “there is no '

: genuihe dispute as to any matérial fact and the movant is -éntitled to judgment as a matter of

law.” Fed. R. Civ. P. 56(a); see also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1 986);



Celotex Corp v. -.Catrett, 477 U.S. 317, 322 (1986). A factual dispute is material if it could alter
the outcome of the suit under the substantive governing léw, and a dispute about a mateﬁal fact
is genuine “if the evidence is such that a reasonﬁble jury could return a verdict for the
nonmoving party.” Anderson, 477 U.S. at 248. "‘[A] party secking summary judgment always -
bears the initial responsibility of _informing the district éouﬁ of tﬁé basis for its motion, and
identifying those portions of the [record] which it believes demonstrate the absence of a genuine
issue of material fac .5’ Celotex, 477 U.S. at 323. Once tﬁis showing has been made, the non-r '
moving paﬁy bears the burden of setting forth “specific facts showing that there is a genuine
issue for trial.,” Anderson, 477 U.S. at 250.
IIl. ANALYSIS

“The Rehabilitation Act prohibits federal agencies from engaging in employment
discrimination against disabled individuals” and requires them tb provide “rf_:asonable‘
accommodations to the known physical or mental limitations of an otherwise qualified individual_
" witha disability.é’ Nurfiddin v. Bolden, 818 F.3d 751, 756 (D.C. Cir. 2016). A personisa |
disabled individual for purposes of thé Rehab,ilitafion Act if he: (1) has “a physical or mental
impairmént that substantially limits one or more majdr life activities;” (2) has “a .record of such
- an impairment;” or (3)“is regarded as having such an impairment.” Id. A disabled individqal is
an otherwise qualiﬁed individual if he is “able to perform the éssential functions of [his]. job with
or without reasonable accommodation.” Doak v. Johnson, 798 F.3d 1096, 1105 (D.C. Cir. |
201 5). The R‘ehébilitation Act also prohjﬁits federal agencies from retaliating against indiﬁduals
t;or engaging in activity protéctéd by the Act. Id. at 1099.

The Postmastér General appears to concede that Mr. Brett has adéquafely alleged that he

was “an otherwise qﬁaliﬁed individual with a disability” by alleging that he suffered a bicép



E injury that was accommeodated by an assignment to work on light-duty status. See Memo. ISO
Mot. Dismiss, 1. Rather than contesting the applicability of the Rehabilitation Act to Mr. Brett,
the Postmaster General’s Motion to Dismiss disputes whether Mr.- Brett has properly exhausted
and adequately pled his hostile work environment, di_scriminatiion, and retaliation claims.

A. Mr. Brett Has Not Exhausted His Claim That Mr. Trent Lodged Baseless
Allegations Against Him with the Postal Inspection Service

Under the Rehabilitation Act, exhaustion of administrative remedies is a jurisdictional
prerequisite becau;e “[t]he Act limits judicial review to e_mployees_ aggrieved by the final
disposition of their administrative complaint.”. Spinelli v. Goss, 446 F.3d 159, 162 (D.C. Cir.
2006). Accordingly, I lack jurisdiction to consider any claimé by Mr. Brett that he d1d not raise
in his administrative complaint. The Posﬁnéster General argues that Mr, Brett failed to raise at
the administrative level‘his claims that Mr. Trent lodgéd false allegations.against him with the

‘Postal Inspection Service and that Mr. Trent’s denial of his requests for advance si_ck'l_eave
~ constituted denials of reasdnable accommodation requests. Mémo. 1ISO Mpt. Disniiss, 11.

Because -e}.(haustion is jurisdictibnal, Mr. Brett bears the burden of showing that he raised
these allegations at the administrative level. Georgiades, 729 F.2d .at 833 n.4. Mr. Brett’s
opposition does not satisfy this burden. With respect to his claim that Mr. Trent lodged false
aliegations agamst him, Mr. Brett’s opposition argues that he had a right to raise this claim in

-administrative proceedings and that he attempted to raise a related claim about being suspended
as a result of Mr. Trent’s allegations. Opp. to Mot. Dismiss, 29-30. In support of this claim, Mr.
Brett cites a letter that he sent to the EEOQ Céntact Center stating that he had made phone calls |
attempting to compllain that he was suspended base(i on the unsupported allegation that he fnight
be injurious to himself or others. I Ex. 30. This does not show that Mr. Brett raised a claim at

the administrative level about the complaint Mr. Trent allegedly made about Mr. Brett’s



workers’ compensation claims.* Accordingly, Mr. Brett has failed to demonstfate that he
exhausted this ciéim and has nof satisfied his burden of establishing jurisdiction. |

Nor has Mr. Erett satisfied his burden of demonstrating that he exhausted his claim that
the denial of advance sick leave constituted denial of reasonable accommodation requests.
er. Brett offers oniy a citation to his EEO complajnt, a citation to an EEO Dispute Resolution
Specialist’s Inquiry Report, and the conclusory statement, “It cannot be convincingly contested
that Mr. Brett lodged complaints under the Rehabilitation Act relating to the denial of leave that
put defendant on notice that he was asserting both a disparate treatment and féilure to
accommodate claim.” .Id. at5,30-31. Mr. Brett’s EEO éomplaint describes .itself asa
discrimination complaint and makes no reference to reasonable accommodations. Id. at Ex.7
(“My discrimination complaint is based on the folloWing facts . . .”). The Inquiry Réport states
that Mr. Brett alleged discrimination and not that he alleged failure to ﬁccommodate. Mot.
Dismiss Ex. A. Since disparate treatment and failure to accommodate are distinct claims under -
the Rehabilitatioﬁ Act and Mr, Brett has only dembnstrated that he raised disparéte treatment
claims, his failure to accommodate claims are unexhausted. Accordingly, they must be

dismissed.’

4 In addition to citing this letter, Mr. Brett’s statement of facts in dispute also cites Exhibit 15 to
show that he raised a claim at the administrative level concerning the allegations Mr. Trent made
against him to the Postal Inspection Service. /d. at 4-5. Exhibit 15 contains correspondence sent
* to Mr. Brett by his employer and suggests that there may bave been some connection between.
Mr. Trent’s allegations and Mr. Brett’s suspension. Id. Ex. 15. However, even considered in
light of Mr. Brett’s letter to the EEQ Contact Center, this correspondénce does not show that
Mr. Brett raised a claim about Mr. Trent’s allegations to the Postal Inspection Service.

> The Postmaster General has moved, in the alternative, for summary judgment on Mr. Brett’s
unexhausted claims. Mot. Dismiss, 1; Memo. ISO Mot. Dismiss, 11. However, summary 7
judgment is unnecessary in light of the dismissal of these claims. She also argues that I should .
dismiss as unexhausted “any claim based on a discrete act that occurred prior to June 27, 2010
and any claim based on a discrete act that occurred after February 5, 2010.”, Memeo. ISO Mot.
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B. Mr. Brett Has Adequately-Pled a _Hostﬂe Work Environment
To state a hostile Work environment claim, a plaintiff must allegé that his employer N
| subjected him to “discriminatory intimidation, ridicule, and insult” that is “sufficiently severe or -
~pel;vasive to alter the conditions of the victim’s employment and create an abusive working
environment.” B’aloch v. Kempthorne, 550 F.3d 1191, 1201 (D.C. Cir. 2008). The Postmaster
General argues that Mr. Brett has failed to staté a hostile work environment claim under the
Rehabilitation Act because his Amended Complaint only suppbrts the claim with conclusory
assertions, “does not allege that any éomments or actions directed at Brett expressly focused on
his bicep injury,” and is “devoid of any indication that Mr. Brett’s ‘torn i‘_ight biqep’ was the
| reason why the [Defendant] decided to act.” Memo. ISO Mot. Dismiss, 13.% |

. However, Mr. Brett has élleged that a sustained series of surprisingly négative actions
was taken against him despite the fact that similar ac.ti_ons:w'ere not taken againslt employees who
were similarly situated except for the fact that they did not havé disabilities and d.id not file EEQ
complaihts. Compl. 9 63. He has also alleged that Mr. Trent has a record of retaliation_ against

employees who oppose his employment practices and that Mr. Trent took several of the actions

Dismiss, 11. However, it is not neceSsary for me to decide this question. As Mr. Brett notes, he
has not asserted any claims for discrete acts that occurred prior to June 27, 2009. Opp. to Mot.
Dismiss, 29 n.4. Moreover, the only claim he has asserted for a discrete act that occurred after
February 5, 2010 is the claim based on the allegations that Mr. Trent made to the Postal
Inspection Service against Mr. Brett, see Compl. 4 86, 90, and I have already explained that this
claim must be dismissed as unexhausted.

8 The Postmaster General’s reply brief attempts to raise additional arguments about whether -
there was a causal connection between Mr. Brett’s EEQ complaint and the conduct of which he
-complains and about whether the conduct of which Mr. Brett complains was sufficiently severe
and pervasivé to give rise to a hostile work environment claim, see Reply ISO Mot. Dismiss at 8-
9, but I do not consider them. See American Wildlands v. Kempthorne, 530 F.3d 991, 88 (D.C.
Cir, 2008) (declining to consider argument raised for the first time in a reply brief on grounds of
forfeiture). - ' S
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in question at times when lhe was actively working on hlS response to Mr. Brett’s EEQ
corﬁplaint. See, e.g., Compl. ﬂﬂ 58, 75-76, 82. Thus the Amended Complaint is not devoid of |
indications that the USPS’s acﬁo_ns were prompted byi Mr. Brett’s disability or his participation
in -proteéted activity. I find these allegations sufficient at this stage in the proceeding.s and dol not
believe dismissal to be appropriate.” |

C. Mr. Brett Has Adequately Pled Several Discrimination Claims

The essential elements of a discrimination claim under the Rehabilitation Act aré: (1) the
piaintiff suffered an adverse employment action; and (2) the ad§erse employment action was
taken on account of the plaintiff’s protected status. Baloch, 550 F.3d at 1196. In the context of a
discrimination claim, an adverse employment actioﬁ must be a “tangible employment action”™—
one that constitutes “a .signiﬁcant change in employment status, such as hiring, firing, failing to 7
promote, reassi gnment with significantly different responsibilities, or a decision causing a
s_igniﬁc.ant.‘chaﬁge in benefits.” Lurensky, 167 F; Supp. 3d at 15 (quoting Burliﬁgton Indus., Inc.
v.-.Ellerth, 524 U.8. 742,761 (1998)). The standard of causation for Rehabilitation Act claims is
but-for cause, 'meaning that the adverse employment action would not have taken place if it were
not for the plaintiff’s protected status. Gardv. Dep't of Edﬁc., 752 F. Supp. 2d 30, 36 (D.C. Cir.
2010). |

Mr, Brett’s exhausted discrimination claims are based on the'deniai of his requests for
advance sick leave in July 2009 and in January 2010, on the unwarranted 14-day suspensions

imposed on him in July 2009 and in February 2010, and on the citation he received for being

7 The Postmaster General also argues that Mr. Brett’s hostile work environment claim may be
unexhausted to the extent that it could rely entirely on conduct that took place prior to June 27,

- 2009. Memo. ISO Mot. Dismiss, 13; Reply ISO Mot. Dismiss, 8. However, I find that Mr. Brett
has alleged conduct that took place after June 27, 2009 that could form part of the basis for his
hostile work envxronment claim. :
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AWOL in 2010. See Compl. 1 86. Accordiﬁg to the Postmaster General,- the cienial of Mr.
Brett’s requests for advance sick leave did not effectuate “a significant change in employment
status™ because Mr. Brett did not ask for a signiﬁcént period of leave or suffer financial harm,
and the suspensions were not adverse employment actions because Mr Brett rel-:ir'ed without ever
serving them. Memo. ISO Mot. Dismiss, 15 (citing Baloch, .550 F.3d at 1199; Lurensky, 167 F
Supp. 3d at 15, 167 F. Supp. 3d at 15; Bowe-Connor v. Shinseki, 923 F. Supp. 2d 1, 8 (D.D.C.
2013)).2 However, Mr. Brett has alleged that his suspensions were used as grounds‘for
approving his termination and that the January 2010 denial of his sick-leave request formed the
basis for one of his sulspensirons.9 See Compli ﬂ 59-60, 80. Construing the aIlegations in the

hght most favorable to Mr. Brett, as T must, I find that Mr. Brett has adequately alleged that these -

actions effectuated a 51gmﬁcant change in Mr. Brett’s employment status and constltute adverse

employment actions.!®
Mr. Brett has also adequately alleged that the conduct of which he complains was

causally connected to his disability. The Postmaster General argues that Mr. Brett’s disability

has no connection to the denial of his sick-leave requests because the requests were not prompted

by his bicep injury-and because the injury has no connection to the suspensions or to the AWOL

§ Ms. Brennan does not address whether Mr. Brett’s citation for being AWOL constitutes an
adverse employment action for purposes of discrimination. See Opp. to Mot. Dismiss, 15-16.
Although this might not be an adverse employment action in and of itself without a showing of
significant collateral consequences, Mr. Brett has alleged that his designation as AWOL was
used to justify agency approval for his termination. Compl. 9 80.

® Mr. Brett’s opposition appears to offer the additional claim that he would have had to serve his
suspensions if his employment had not come to an end and that his suspensions would have been

. unpaid, but this allegation is not contained in his Amended Complaint. Opp. to Mot. Dismiss,
. 34,

10 Mr. Brett does not meaningfully dispute that the July 2009 denials of sick leave did not rise to

 the level of adverse employment actions. See Opp. to Mot. Dismiss, 34.
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designation, as these were pr_ompted by Mr. Brett hittiﬁg his hlead and having flu symptoms.
Memo. ISO Mot. Dismiss, 15. However, the reasons Mr. Brett aSked for sick leave do not have
any necessary correlation with the reaspné sicic leave was Vdenied_, and the.Ms. Brennan has not
shown that accidentally hitting one’s head or catching the flu are genérally sufficient reasons for
suspensions and AWOL designaﬁons. To the contrary, Mr Brett has alleged that the treatmeﬁt |
he received was inconsistent with the treatment of other emploszees ﬁho were similarly éituated
“but ﬂot disabled. Compl. §63. Although it would be premature to cietermine thaf Mr. Brett’s
disability was a but-for cause of the _aéts that he complains led to his termination, I am required
at this stage in the proceedings to make every reasonable inference in his févor. Covad, 398 F.3d
at 671. Thus, I find that Mr. Brett has adequately alleged that he sﬁffered several adverse
-employment actions because of his disability. More speciﬁcally, Mr. Brett has adequately pled
his discrimination claims with respect to his two suspensiqns, his AWOL designation, and the
J anuéry 2010 denial of his request for sick leave. With respect to these claims, the Postmaster
General’s motion to dismiés will be denicd.!! |

D. Mr. Brett Has Adéquately Pled Several Retaliation Claims

The elements of ;1 reta_liation claim under the Rehabilitation Act are: (1) the plaintiff |
engaged in activity protected by the Act; (2) the plaintiff suffered an adverse employiﬁent action;
aqd (3) there was a causal conhection between the plaintiff’s protectgd éctivity énd the adverse
employment action. Bowe-Connor, 923 E. Supp. 2d at 7-8 (citing Burlington, 548 U.S. at
67.-69). In the contexf ofa retaiiation claim, an adverse émplqyment action is one that is

sufficiently harmful that it “could well dissuade a reasonable worker from méking or supporting

11" As stated above, Mr. Brett has not adequafely alleged an adverse employment action with
respect to the July 2009 denial of his sick-leave requests, and the Postmaster General’s motion to
dismiss this claim will be granted. :
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a charge of discrimination.” Lurensky, 167 F. Supp. 3d at 16 (quoting Burlington N. and Santa
Fe _Ry. Co. v. White, 548 U.S. 53, 57 (2006)). -Although this definition is broader than in the
context of discrimination claims, it remains necessary to “separate significant from trivial harms”
and to identify “material adversity” 1n order to support a claim. Id. (quoting Burlington, 548
US.at68). |
As to the first element, the earliest protected activity that Mr. Brett has alleged is his.
initiation of EEO counéelin’g on August 1 1', 2009. See Compl. § 46. Thus, the Postmaster
General is correct in arguing that Mr. Brett has failed to state a claim of retaliation on which
relief can be granted with respect to any conduct prior to this date. Accordingly, Mr. Brett’s
' retaliaﬁon claims.'related to the July 2009 denial of his sick-leave requests and to the July 2009 -
suspension will be dismissed.
Mr. Brett’s remaining retaliation claims ai‘é based on the_J anuary 2010 denial of his sick-
leave request, the February 2010 suspension, and his designation as AWOL. See Compl. 1 90.
In light of the fact that advefse f;mployment action is more broadly deﬁﬁed in the retaliation
context than in the discrimination context, my earlier deteﬁnination thaf these actions constitute
adverse employment actions is controlling as to the second clement. Turning then to the third
element of Mr. Brettfs Claim, I find that Mr. Brett has adequétely pled a causal connection
between these actions .and his prqte;:ted activity by allegirig that other similérly situated
employees who had not iﬁitiated EEO complaints were not subjected to similaﬂy adverse
' actions, that Mr. Trent became aware of his EEO complaint less than threc months before
engaging in the conduct of which Mr. Brett complains, and that Mr. Trent was actively working

on an affidavit in response to his EEQ complaint contemporaneously with the conduct of which
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Mr. Brett compla.ins.12 Compl. 1 48, 58, 63. Accordingly, Mr. Brett has adequately pled
retaliation claims based on the January 2010 denial of sick leave, the February 2010 suspension,
and the AWOL designation. . The Poétmasfer General’s motion to dismiss these claims will be
denied. |
IV, CONCLUSION |

For the reaéons explained above,.the Postmaster General’s motion to dismiss will be
grantéd in part with respect to Mr Brett’s unexhausted claims, Mr. Brett’s claims arising from
the July 2009 denial of his sick-leave requests, and Mr. Brett’s retaliation claims arising prior to
the filing of his EEQO complaint, but will be denied in part with respect to Mr. Brett’s remaining
claims. The Postmaster General’s alternative motion for partial summary judgment on Mr.
Brett’s unexhausted claims will be dismissed as moot in light of the dismissal of these claims.
Mr. Brett’s motion for discovery will be dismissed as moot to the extent that it responds to the
| Postmaster General’s alternative motion for partial summary judgment, without prejudice to the

filing of discovery motions related to Mr. Brett’s remaining claims. A separate order will issue,

‘Dated: March 19, 2018 - ﬁ VOR N MCFADDEN
' ' United States District Judge

12 The date on which Mr. Trent became aware of the EEO complaint and the time period during

which he was actively preparing his response to it are probative circumstantial evidence,

. notwithstanding the Postmaster General’s argument that I should focus on the connection
between Mr. Brett’s protected activity and the adverse employment action. See Reply ISO Mot.

DlSl’l‘llSS 13 ' :
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