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Defender Stephen Jin-Woo Kint is charged by indictrert with ane cons of
unauthorize ! disclosure of national defense infomztion in vio'ntl = F 18 U.S.C. § " :3{d), -
ore count of naking {alse staterones inoviolvion of 18 US.CL § 1001 (a)(2). Vresentlv hefare the
Court s e Defordant’s [98-3] "oird Motion to Compel " vasnvese (P epge Feg “Watineg)
refee Tnforr Fon™ e d Willlulness).! Upon consida: Son ¥~ plendines 2 the r-levent lepnl
antharitics, =04 the record as « whole, the o™ dant’s "™ ird Motion Crmmypet iy GRAD T
INPART 1 U077 IN PART, as set o0t Below, To “he ext  aenages= o0 1 =cle. any? o
Cowt soppimeae the reasoning set forth in ™'s Meromr Do Opinion in  ssemomndee
o~inion resolving (e Govermment’s ex parte motions for a pr-*~ative order. 7, cedvrally, the

Court addier v+ the h:fendant’s and the Goverments ssotic s sepoentely, bul the daeis o

reeording cach party’s re peclive miolions are ¢ nsistent

e Cormt addresses the Defandant’s First, Second, and Fourth Mations to Comuel

uner septtate coves,
Vs N . - - - ¢ . by g ) ' oo ey
22875 First Mot.. 7 No. [98-3]; Cxovl s Omnibus Cpp'n (“Coev’ts Cpp'n™), ECF

No [691 Def s O vhus Neniy { ef's Reply”), 17 Na. |10t}

'
i
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. BACKGROUND

A Il Raedvound

* For purnesce of this motion, the Court cites to the Government’s factual background
fexrelevant snd undisputed background ir‘e-mation.
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At ar about 3:16 PM that samz dav, James Rasen, a Fox Nows reparter working out of
the State Departrmient headauarte-s, published an article entitled “North Forea Intends to Mateh
UN. Resolution with New Nuclear Test™ Gov’t’s Opp’n at §; Def’s First Mci.. Fx 2 (Tagen

Article).

In June 2009, the Defcnilant was detailed from the Lavrence Livormore Naticnal

Laboratary to the Statc Department’s Burcau of Verification, Compliance, and Implementztion
(“VCI™). Gov’’s Opp'n at 11. As part of his detail, the Defendan’ served as the Senior Advisor
for Intelligence to the Assistant Secretary of State for VCI. Jd  Based on evidence dctailed in
the Government’s Opposition, the Government contends the Defendant disclosed the contents of
the_rcpcﬁ tn Mr. Rosen. Id at 9-25. The Government obtained an indictment
azainst the Defendant for unauthorized disclosure of national defense information, and one count
of making false statements in connection with the Defendant’s statements to the TBI during its

investigation of the alleped leak,

4 .
Toe repert i als refermed 10 o« SRR -

partics. ¢ Defl’s First Mot Fx. 1 at 1.
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B AMunion Practice

On Septem:ber 7.0 20107 the Goverament filed (s 7 et £y Parte Motise for a Pretective
Onto Parsine o CIE A § 4 and Fede»! Rule of Crminal Procedure 16(d)(1), which seoks
avtharization under section 4 of the Cles-ified [nforation Proce Toze Act (*CIP4™), 18 U.S.C.
App. 3§ 4. w1 Federal Rule of Criminal Procedure 16(¢)(1) for 1the re<-.ctinns. subuainitions,
and withholdings during discovery. See generally Gov't's .ot Ex Parte Mot FO3 No. (93]
The Court pesnttied the Doefendant to provide au ex parte sul-=igsiny 10 the Coart deting. (o
*he extent the Defsndan® deemned w~or oriate, his anticipated dofenses ¢ 12, for h2 Cov's

coreide ction in resolving the Gov ~iment’s ex parte mation. Def s Ex Pars» M~y Canceripg

the Theory of the Defense. U CF No. [96]. Tie Goverursst hae sinee filed “» additionz! ex

pacte otians fur pta~tve orders. the Latter of which also stoves as an ex perre addendier it
Onposition to the Defendants four -totions o comme] wed attack F ndoc: d verrions @ aome

of the documents ot issue ir: he 1227 Jsnt’s 19t Motion to Compei. e Cort eonsidered cach
of these selissions in addition w the r-ties’ brels in esalving the 130 %dant’s mntion o
¢nel

1. LEGAL STANDARD

'

Purevant 1o Federal Rule of Criminal Procedure 16{¢), “[ulpon a defendunt’s request, the
governzient met pe it the defndnnt 10 tpecl und o cory™ 2ny itan ot is within the
GovarsmerTs “possession. ¢ ady, ~reontrol,” and is “material to preparing the defense.”™ Fed.
R.Cr. Poi6(e). The Government must disclose information ~~ught under this rule “only if such

eviderse enablcs the defendant significantly 1o alter the quanttn ¢ preof in his fvar 2 Usited

States v. Marshaif, 132 F 3d 63, 67 7> C. Cir. 1998) (citation cwitied).
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A eom e string ~ three-pant test applics where the Defendsr eeeks classified infornation

froan the Go e g Foo ) the Dicfendant »ust show that the 07 L st sous”  “ernasles ) the

fow heed's of relevance.” United States v, Yunts, 867 F.2d 617, 023 (I C (5 108G). Sreenn

the Court Vshould deterine i7+h2 et of privilepe by e goverrur ~ is at leasl g oot ralste
one.” i Tinafly, e Defendant iust shoaw that the infermion seue it Sis al least *help @0
the iefense of -] accused.””  Jd (auoting Koviaro v Unied Staes. 3% 1LS. 44, 60-01

(LS s standar? aonlies with equal foree o pPadly el atied doce, ws” AL (Vah oy

United States, 555 7 3 573, 844 (D.C. Cir, 2009) (eiting Urrd Stavex v Rezng. 134 1 3d 1124,

[

14277 CCir, 1998)).

The Pelendant firtker moves to compel purminnt w0 Bradv v, M ~7md “Brody nd

proesey U old et due vrecens requires the discloserr of infrmeCon ot is Y earble oo ke
accused, cither becanse it is ex~<!patory, or because 1t 1s impeaching” of a e emmment wimess”
United St -7 v, Mejia, 448 11.3d 430, 456 (1D.C. Cir, 2006) (quoting Strick’ + v. C(ireene, 527
U8, 263, 2R1-57 (1000)). “While frady infa-~nton is plainly “thsumed vithin the 'nrpe
category of infermatine that is ‘at esst helpful® w the dofons o hdi-ration =0 be
without being ‘favorable’ in the Brady sense.” ld  Accordingly, the Defer2na’s request £
exculpatory infe-ration under Brady is subsumed within the Co.n’s wna'ysis o8 wlhiethes

reque o i Memation would be uscful (o the Anfense.

HE DISCUSSION

The Defe dret s chaed by indicment witk cme count of wranthorive d dis-torns of

national defense mformation in violation ef 18 U.S.C. § 793(d), =nd are cory of makins false

.

stater-ents Iy vioiation of 18 U.S.C. § 1001{a)(2). Section 773(d) rrevides in orbrugpt ropd by

S
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Whoever, P=wlully havine possessior of, aesee w0 v e heing
e wted with any wfermation relating to the uat —al e whilh
Wi tion ihe possessor has reacom 10 belinve ~nald be usaed to the &g 04

Vintted States o to the adventage of v foreign ne tion. wilifully corvman s o
1y same 1o any perzon not ontitled to seceive it L L [sthall be ined updes S0y

titic or 1. prisesed not mers than ten years or both.
18 UL.S.C.§ 793(d) As the Court previously explair 4 this offnse reauine e "o Goveweer o

prowve foar elements:

() the defendant lawf:lly had possession of, aceess 1o, errvol ar v o1 was
inferation relating to the natomd defes ¢ (3) b )
~ed o heg mv‘ . of the Linsed Stat=e

o the adoons ot the deflimdase willfully
commue~2~d, delive-cd. or trancitted such in onn:‘."':*-u 10 u prress oy entitled

to recaive it

entrusted  w™h (2}
defendant reasonably believed could be «
tage of a foreirn natiun and (4) €

United Stetes v Kim, R0C 7 Sume 2d 44, 75 (D DUC 20115 The Def-dant’s -noatjon ta cemp e

coeerg e - cond and third elements, The Court bocins by discussing th 2 ~arties’ comnetrn

Imtemsretvinny of the seenmd and thisd elements bewe vy ¢ the secific inTummoden

syesied by the 7 of it in 658 ruotion.

A “nforriation Relating to the National Defeise”

Inferpeing i caxter veron of the [opomage Act, in 1941 the Siep-r o Court

explair-1 that “natirmal doefease” as used in this comtext “is o ~r-oric ¢ =t of

srorotations, reforsing (o the wilitary and paval establislimonts and 0 o lated activiCer =f
¢ Defondan edniis

Cinnal nrepare e ™ Gorin v, United States. 312 U.S 19, 28 (1941).

that “fifu (:is cnve, the parties do not divpite that the inmoation salisfod fhly bosic
recuire=er T Dels Mot at 2, n.3.° Nevertheloos. relying <~ s Foosth Chenit’s docision in

RS PRI N

United Star~~ v Mosison, 844 F2d 1057 (Ath Cir. 19887 the Defendant o
Govermine: ! st alse prove two additiona! clements *n ardr 1 show the nf ratise

5 e
e oo sliemwise ndicated, all references = the “Defe-”

2s Mottt " rofer 1o the

Defendant’s ™7 Motion to Con ~cl,

[
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pro=ortedly disclosed 0 M Roso wag “national defer o S femanton”. o1) 110 7 vdisele o

ol the deeatiag ~sonably could be damaging to the United States an B0t 0 30 50 e’

sved () that the infoeeadio was “clesely held ™ Defl’s Mot at 2. e Court declives to a0

e Morson court’s comatnuction of information seftinge to e Cnatieet L e T ey gt

reaures e Governan it w© show that disclosure of e oini oot o woukd he oo Tally

dmapice toothe United Stwte or useful 10 an eroow of the United States 7l Goveoent

arers o aeede that st must show the indarniation was “closely held,”™ s e Court immiwes

<o eeenorent conlies for prrases of this mation,

I. botertially Doermaging to thz United St Yol w0 By of the

United States

i o sl Court in Morison dfined the term “national defnse” - thie 0 o ar (llows:

C e tenn naticsal €efrrse[] includes all wotters that directly ar
be canne-*od with the deimse of the United Stode- agast v of 1te ervies, |t
“ofurs o the military and navol establicheror s and the ~tare et ities of nat ol
pivnaredeess. To prove "t the [dncvents] - late (o natio ! dfembe “br o
e Pivos it et prave the

hwo tines thai the o verrmest mest o b

dreciosare of the [docamars] would be potortially doesip™ <0 the V'nited S

iy, the e

tnd ¢ V.

or migln e usefd 10 1 enemy of the United States. See
st prove that the [doce unts) are closely held - that {they! .. .1 e not ' o
made public wid 2 not available (7 ke ger oral public.

Moo 8441 2d at 1071-72 {ellipres in orizinel The Couwrt declivee o ot this
constiuction of %+ statute. for sev w3l reosons.
I/i,-« 1] . /4 g e -\-~11 ceemed the o i N I R I T R T T R CETRNe
lrye, the Morison court dorea the ral cowrs mstruct; as o v lo ..
-~y

potestil overbreadth iwsnes cavs:d by the stvute’s use of the t ro el E e ™ Mooy,

RA4F2d at 076 (7his romrewing of the defisition of *national defense’ infomraion or ~atevial
iemoved sty lecitirate ~verhread*h objection to the tenn”). The Defondiet hon pag Pereo™ an

overbre Wy ~hallenp~ in s case. raising only a vaguenzss chall~race in prior motisn prasticr,

See e il Usied States v. Koo, 808 F. Supn. 2d44 (DT 7 205 1)
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e oovert madt cnd vapuene. doctnines are related but distiv . A varue law
s dee process by impasing standards of conduzst <L Tiesrmate o s
pnpogaibde to ascertan o0 what will resultin coct o in e el g aw et s
overbroud ooy be pe-feetly clear but 7 »oerissibly purport o poeabios o tected

First Am et activity.
fustings v, Gudcidd Canference of US, 829 124 91, 165 (N (:il fovy,. in ooty
Tfend o it earlier ve ueness challeoge. the Court eited Lo ™ - A~ fsgn dectmon o th e
oy e b1t o ase Trelng to the national deferer” was cotans e citahe sy Lague

the eontext ! the mauthorized disclosese of classified @7 measiane Kom 808F Sunp 2dat 7

o) Ateentany constivanons) @ e e

teiting Moroon, R84 F 24 ot 1074y; id at 34 (
Couis bound by '© broadss deficition of "natier? defrrse” provided ¥ b She oo Courl in
Gor i

Second, the v =are that the disclos o of Infammaties B fetlally droanine - the
Untted Srtes - hat i anieht be wsefud to an enemy of the Unned Stuivs, Moo, 844 1 2a
TO7L- 77 g ineonr et vt 1S ULS.CL § 793(d). With respoect to the I rdans 0 ol riad,
e statte reguites that the Defer lant have “reason (o believe” 1 the ! oo 0w dieslos |

1

“couid in used o the injury of the United States or to the a

Ge 0 af mrv et pgtins 18

H 4

U.S.C 8 775 (—sphasis e222d). As the Supremie Court rxplamned in /o b 87040 18 nint
h A } 2
I-=fted o infor—atim that mirht aid =0 enesy of the United Stores:

The statate is explicit 13 phrasing the srime of espionay s < an act of oh'ninins
inferys wiee velating to the national defense ™o be use ! L L ta 'he advaniape of
any fuwdie= nation,” No distiuction is made betvoers fricnd o orewy, Unlapnily
the status 7 a forcign government may change, The evil wIF

punishes is he obaining or feesishing o7 Vs guarded in' - +ion, ¢ o
hurtore ole’s ~in

A et -faet
1 the siphaln

Corm, 312 ULS, at 2¢ 10 (ellinses in eripinal). 1t would be illogical * o remuire the Gaernment 10
Ty my ﬂ { ﬂ P S PR 1ot b 1o .fu] tQ ¢ e f 4 tealaod Qe IYSTIRY [
B! wt the “~fonton might be vseful to an eneiny of the Usityd Statey wher the we'oon

-

seauireis  browdly s o e to inferrration that aould be used (o the gdeante g foreira naic g,

8
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17w canen like this which trolve the alleged vnethort s 1 diselesie of oo g

infepatiee the Morison poprouch invites (0 npot roguires® che o o second poe o e
Gl can of the b rnation. The infers ~ton ra-artedly disclosed to Mr. Roonom o5
el ens g feeed

case was ciaszificd as Top Secret//Sensitive Compartmented Tufortion
that fsj ol 1o o rmation. “the unautho-ized disclosure 7 which —eu-anably could be
expe fed tocause encentivaially govee des e to Y nationa) secw s T Kim, 8061 Supe 2d
A {quoting Free, Ouder ol 12958 § 1.2 as amended ny Exee, o4~ Noo 1300205 CFR,
2506 (P00, reprinn d 50 VLS €435 note (2000)). Under the Dal s - astrucrion of the
chmise Miaforwation relating o the national delinse,” the Jury would be V7™ ta dernine
whaother dinclosure of this ciassified information “would be potentially davcaeing o the Ur'™
Saten o omight be useful to 2o enemy of the United States,” Crapfts itz pric- clas-ifeatir as
inforiation, 0 deslosure of which “reasonably could be rrered 1o catse ereontionally =i
drmmaee” e s el seeurity, Ui 'I).(_':. Cirenit poted the “absurdit=” - 7 this type of ioguiry in
Searbeck v Ciiired Stares, 317 F.2d 540 (D.CL Cir, 1962), notine that o tial -7k fdivigual
chiamred wit, unathooed disclosure would be converts® inte e trial of the 0 ITvine ety
See id at 560 (endvzing 50 U.S.C. § 783(b)). "The Govarnment miche well be rempelled ¢
to withd =2 the moseeution or o reveal policies and infration going fr ber~nd (he sempe of
thic clacified docirronts tansferred by the aployee.” Jd “The embar sy o and bt of
1t a proccedimg” could 1ender seetian 777 “an entively useless matute.” Id

Fowh, clihovsh the Defendar emiphasizes the Governments "ilars o »ite w 2os
explicitly - Ceeting “he Morison fremework, tiie Cour! waz unable to loce” @ a singlt e 0w de
the Fowrth Cireait < m~loxing this stan '3, Morcover. jtis not clear that dir'ret courts withis

the Fourth Cireuit 7>ty Morise in e way the Defendant vopes - hat is, B+ reauis=p ik

9
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Giave - coend 0~ stow that the <o o information at issue would be poteniially dimaeing 16 e
Hpited Stater. At feast oy sourts have witarpreted Moricon W reaune the G om0 5w
(hat the miformation s e e of it ermaton that. if disclosed, couid hoea- U~ United States.”

>

{Tted Staies v, K Su=r 2d €70 618 (JID. Va. 2000) 7ooplacis added)y aecord

osen, 445

{lated Statiy v Nivwkow, Mo, DV e 127 0002 W 3263854 0 o (D0 Va Aug. 8, 2012), P

see Kurkoo, 200 WE 3263854, at 20, 0.5 COf course, at wid the Goviorne ont soast prove that

.7

apote the patomd deT Lo wlhach e - o eed iy

. (-

the discloned Bicnmation was ‘i
auantion’)

100 and finally. the Conrt was unable to find any ourl ovfaide the Fourth Chrenit .20
eoaplayed this construct” = of “national defense.” 7 the conuery, 2t Iea 1 ore cowrt has uii) od
1202,

the Gorin < “nmiton 7 national ¢ s Dinied States v, Abs-Jdiha~* #1707 Sur- 247

385 70 O 008y A 430 1933 102 Gd Cir, 2000% of United Stezes v, Boyee, 594 77 2d

1240, 1251 7 (9t Civ 1979) (rejecting the defendie s argument thee the 7 0 fe d-lelion of

“revional defonsc” shoudd be Vrosted (o infore-on cancerning the “mifitare est " Misheent™ and

g

“oilicm e proeses teoge U Jefeding the tasitry of the United Stone™),
FFar the @ o»-vs the Court dechree to construe sewon 793(d) 0 pequin the

Governrert o show that the discte~-o of the wnfrmmation ot fwmue waald B potentindly

]

damapmg to e Umted Stales or minht be useful 1o an anarer of e L

~F St gn ot

”»

satisfy the statory requirement thiat the &= “rmation relate to the *ationa? def~nse,

2. Casely Held

G

i

The Defend--t als arzues that the Governmceat should be reeul-=d te show that -
infrrration in auoetion was “clesely held” by the Government, 7 s reqpuiscent v Bl led

in the Morison cort’s jury instructine <-fning “nations! delevse” but the roguire=opt g -

10
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the Morison S-cision, See United Siades v Triong Dk Flung, 620 F 24 908, 978 0.6 (b Cir

P98GY The € omd Cireun heid w1945 tiet the definition of “national @7 fi-se™ ser b

Gorin did not include irfermation that the Goverient Sclf ol public United Siates v

Line, 151 F.2¢ 813 816 (24 Cir 1945); see alsa United Staies v Abu-Jihacd, 630 F3d 102,
i35 360 (24 Cir, 2000, 129 Modorn Ted Jury dusts, Cro § 29 93 (U1 f] < im T gg
lawfuilly accesable w anvone willing o tike par o find, o s, a0 10 collate iU you may ot

Tod the deiendant s guulty of eapronare undey s seeti-n Oulv is? o ston selatine to our

national ¢ e whn Y as not evailable 1o the public at the e of the clasr~A viellon 2y

within thz prebibition ol feccti- - 793(d)7). The Government doee not ¥z ate O ot it nnst show

e that the

ey o} i}-,—f o]

the infommation allepedly disclosed i this case was “closely held” ane

Deferda bases o0 ~Thisteauests o o flawed nndercanding of the “closc™ heid” -omire et

JRIS &
Clov''s Ov"n w7 Coorving "t the D Sondant’s request for elecrrooie soov it pradiles o ould

boe d-iad s it B odon oontsunderie Tapof the meer g of the term Sclosaely betd ™0 At

this jur tue, te Court oo e the Governnent e’ show o dnferaies dise! o d o M

.

Rooowas clore! held, but need not decide which interpetion ~T“cle~rty peld” 15 o mme

B. “Reasor to Believe ™

N, }'.”!

Section 793(d) cvnlicitly requires the Grvermment to pinve *hnt the Y &

“reasmably belicved™ the infermation the was allepedly disclose* “could e us 7 10 the i

of e Umited States or to 2 advantape of a fercipn nation” 18 U S QL § 777(d). T

Goversrent argues in its Opposttion that this inquiry is an objective one: o 4 fandaes ~ust ]

be shown to have known the fneis on which he rcazemably ¢hodd E~ve - roiuded 4 the

Iformaion could be used for the prohibited purpase.” Gov't's Cpr’n at 59 (ciing Trvg, - Dis®

i

Hung, 629 I 2d at 919). ™. Dofendant refers 1o this as the Govnpeent’s “oapstnetisy of Op

]
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-

statute ™ Def s K-n'y at 25, yet o®ms no alternative Isirvetation o1 oty anthe
Actoodinet for purpeses of this motion, the Court eo-roys the obreetive “re 0 om0 believe”
stand-rd =jcu'ted by the Goversreent in coesidering whetho- the ¢ <omm-e~ Lo vfd by e
Deafrndane o discove- 2l e

¢ Defendant’s Reauesis

The Defer it ~aved to comm+! six cat proee of inform v r o but sehaesquestly

i

witt eyt e of hose requests.” Only thres reauests » muin pending B he Conrg

s 4 3

(1) Aamzes assesse onts conceing *he alleged disclosure to My Resa (1) dremimen t7 anlating
_an:’ (3) all Tow Secret intelligeree reports accers+4 by Mr. K5 Somr Apsil 1, 2009,
throneh June (i) 2009,
1. Trrare ASsessnent;
Initially, *t = Defend ot rogeests “any *érrrner asorumz? or C'her doce s oo alddreeaing
e o7 5 i any, of the allesod disclo e on - oo security Ity e T Defis Mo 205 The
Deferdant arguee oot Ylajny dreument tendi=gg to show that cave gvrin Mr Kin's positien
“masoeatly could have believed (ho the dis~lostrs of ™o infory Soe weuld o herm U8,
nati~nal security intoeeme ~roaid & fore'on is exculpatery” becaise such docaments “iond!] 1o
prave that the Sif-=paton at issuc vre not ‘naticnal defesse infr-ration.”™ 5207 Mot at 6

oy of whoth~r

{vomphasis m original). This argor et confuses two sepriafe inauiries the gue:
the Delendant had reason (o believe that the informatinr could b vs 2 1o thz injury of the (U3
States =i to thic a3~ tape of a forelrn ration is a neparale question fe v whet~ ke s Tomation

6 o~ : . .
T'he Court refers 10 the Defer.dnat's request for lucumierts conzernine

#e 3 single request.
See Preposed (Mdor 99 24,

12
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allcpedly disclosed refated o the natenal defense The Defen t at of o1 no esplunatio as 1o

how damage -« s cents would be helpful o the defese w showing thm '+ infc- s on

p oo redly disclosed to Mr. Rosen did notrelate to t - naionai olcvee as oo forth in Gesir 1w

>y

the contia v, e Defendant o - ded the nde~vahon “sat ~Ges dus basie -~ 1wt Defl’s

Mot at 2. 27 Thus as a b shold ater, the Bielendant faled 10 domoneete 1 - damiape
assessinents  Coa pemeral category are sclevant and helpial to Oy v enwnth veopect to wheth s
the ~fornmtion pursortedly disclosed to M. Rosen related 1o il tesomal & Consce.

iae Def%edant also arpu-e that i @ damapr assessinent conciuded 14 the allep: !
disclosi~ did not hae nalioeal cecurity B we tie same infemaater conmtadesed o the @ e
had been tepericd in leoments X, Y, and 7, b Cefreation is d v st le it is lively o
lead to the dircovery of other admigsible evid o oe” nasnly “wepo=s 770 Y, and 7, cortaining ¢

a

3

s intete et Dedl’s Reply at 25, woexlent any Lviape 2L timionie Sn fhe
Ciov reren s oo sion, ctodys or control contitn othierwise dise s orble = Mrretjon weet
as o poteeial shures deome s for the purported diselosure o Myc Bosos St S oeian
s 35t be discle od

Tha Deferdantts (hird arpronoon s more perstasive, L1 cfepdint eovende that Yif g
damnte assestmert discussed other fntetligence operte or docume s L waois alus krown w
Mr. Kim at the time of the alleged discl e, such infemmatios would be disca-erable” neafhs
w5 they would awsist the jury in deteisimmng vt < the Defrosant rcasonably helicved St
dierlosr ~~dd be drovaging.” Defl's Reply at 725 707 ~ Gov~r o cvpnes that <%0 h- daa
drmzape asses vents by definition - not relevant (o this inquiry “~~ause the ressmableneer ¢

the Pafend a's Belief if besed on the {n0's krown to the Defendant ot the time ¢ the discingere.

At na point in his motion or ro7'y bri-“does the Defenda 1 2-gue dumape wosessmen's
would be hel-®h o T cfendnnt in = awing (he S lon v < pot “clesely Reld )
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Cov' s O at 59; id ¢ The damaee asser aents were o ted of oo el e the alleped

off @ ses wee ¢ onreited What, if any, furare diowee vee s od e discione s wae ol
know Tle by hvoaccus ! oduring t o time period of the charged < Ponses) (uotine i
States v Maouny, Slip. Op. at 4.8 (LS Aeey e Judicial Ciro Jiee 360 2013) T
Gove wnt’s ection s misplaced, for two - - ons,

Fitst damare assessnmiors drafted efie a particular event & not nesoisonly hared ~07p
ov focts discovered aifter that cvent. o the contrary, logi==ve o 1 ocar » wocemm it drafted
shartly aftc- o opurrartedy unauthos zed diselesme of inforation would be 'osod ez eily on
facts known piine 16 1% disclosure. Thus for example if »n June 12, 2009, 2 5 her of the
intelliconee conmimity Arafted o damage assesstout dnadyaany e Reror o article, that
garegerost would b ferned by knowte ' - the intellipesse corrmiun™y asquir S o~n June 17,
and in e davs, cconths, or vorrs receding the feak. A doner ot ontis no e oaly
srrelevant to the srosesabler oo of the Defendant’s belie! merely beeause it was 0 7ed 25 - the
shieg-dly unauthor' -4 disclosur,

Seend, the Deford 0 does not move 1 compet the producton of 3 unage asseyamentsin
o-ter (o < Hw that no heim resulied fre~ the pur-orted disclosir~ ¢ Mr. Ror Reeprsdless of
whether o re the leak aotoally inpired the United Sto*es or atded a “brefynr 0o S develovant,

What s belpfui to the Defendnt is evidence resarding: whohar andloo 1o aher

5
.

o~ P . ~

mtellis~nse « caenumty, reiving on infonmation known o the 1 adaent o0 the g o7 the
elense, believed the disclosare could cause injury to the United States or could be vze# 10 the
advard'ape of a fooign nation This type of third-party analysis, i 11 existe ' could potenially be
releven? o 2w whether ohiaciively the Defendant 2hould have hed e (o elieve Faclosyme

SOt nthemation could be vesd to the hgjury of the Un~4 Stater or 1o 1w advaninps <7 a

a4
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fooetom e e Goveseeseys parade of |oillon s Lased onoa b o of rel vemng (oo
Dofendant does natadv e,
Nevorthe's =3, the Court notes 120 the Defendant’s request gs ot 5= 1 ' te dreage

sssessments beead on infornaton known to the Nferdant at the tme of ' o allesss disclosrre,

-

Ratk-r the Defendset - osks any div sape avesssoien ar o ohior docum 0 aseersing e ofT o o

“epemparted deak Therefore, aithough B D=fandant sy be able to T that wooe enbeat of

ihese documents s rclevant od S pful o R defense, el vt Sl o =ethlich s

disc e ohility of the B-aad category of docimznis sought.
2. I, ¢
Seonnd, *he Defendant seeks all docwr2nis “relating to t!w—
S i A < ! -
prellivoaee ¢ mupanity’s Meenfider ooevel” n —ze:‘.:i ol roinTemintior dn ke
B oo 0934 dove o [N o' od in &fine
Fx. 3 (673 i/O‘)-C.'nai!), the [* “ondant areues tiis inforation is selevens and habpful o
the Defendant BSoronse it is far *-0 ¢l~ar that the -rcgv":‘.‘, o rinrd
intellience “nforpeation that Mr. Kimn reasonttly conld have bobieved woe [onticnnl dofpee
informatio 17 0%y Mot at 11, e Defendant sugpests that if the — repor wan
bised on “3 feruaed speculation’ from —'publically-wai‘.:ﬂ:!c
con-soure e meterials.” e rrport would not gualify as national defraee informat'an Jd The
Defendant thus moves to comre! the disclaewe of “any information —~lated t(}—
— report] and the intelligence’s community’s

‘denes Jevel” in that resorting™ Jd at 11 (cesrhasis added). ie Deendant race apnis

|5
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conilates twa di it oL ety \A"!:Cf"w*— 1S @ s e e

wi her Uenforatt e was punlichv-avindable The Court adds mses Bt See an the cormrext

of bor= e amional Arfente” and Sreee o ta believe™ vuud o under seetion T03(d).

0 Information Relating 1o the Necional Dejense

— i~ Delenda s aveicoont veels entirely o Bt antorp st - of et oAl

n oYy

dotense.” 1 e Defendant off - no cvptanation as 1o h(l\\'—?f“ =teve g

e que o o0 whathes the dirclored inf™ snmtion related o the wfer D dnfrapd Gesin

Def’s Reply av 26-27. However, 12 Goverrment dose net disp o that

ever vndes Moo

interpret e @ the velpsely held™ requiremeat-evid-nse suppo g the ol

. e
tedw 120l

wrs beaed on “publicallv-available apen-source materials” would bo he'ful

See Del’s Thrst Mot el

report) at 3

Aceodingly, tre Govarement s e produsce any documen's -elating 10wl othoee he fnf engtion

cect din the _x'cport w13 hased on open-source - T putic motetials
b. Reara= to Believe

The IX~%ndant als~ a-rues that reports regs

<ing
—und/nr the open-source nuinm of the infnuation @

z - helpful to choow

that - ool “ant did pot Save resoan to belicve disclasure of the D fornats o could he tread to

the injury ¢ the United States or 1o the adv.eitage of @ forelpr nofon. The vl

VO et Snre gt

dispute *tat information regarding _nr the oprn-seuise vaters of

the intellinenss mav be relevart 1o this inauiry. Rather the Governmont rhizciz 14 the

i6
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[y-FAunt’s mem 1 on the grounds thed the docurs onts sou st ate not discavershie Foause
A¢ oAant cannot prove that ke had access !f!—m:m"::‘.i Hoat he now reeks iy
discovers™ GoviUs Opp'n at 65,

s the D.C0 Crenn reer unized in Yuniy thet “te defendmn wnd his coarve! jp 7704
cars - are hemvee d hy (e faet tha the inforzation ey cent g pot -vadable e theo urtd {a
showing of neiplull )15 made.” Yunis, 867 F.2d a1 624, However - flaw in the Dofes int's
request is not ik he fails 1o )f’;f‘mify s-ccifie docursents that he = ~iacwed reco hing this mlieeg
a burds v Yunis likely docs not impnar See id (n0ving the! 2 po T of “the - vonts to whi b oa
witness mayv temity, red the rolevance of thase events o the --iv~ chesres ey el

derenateye either the presente or absense of the required matesanty) (uue:an Uried States v,

“Hdenzuela-Be-nad, 438 ULS. 858, 871 (J9F7)). The Defendint’s reauest, as eoerently Facnd

— recridless of whether the D Tondane had secess 4 thes docvinests

Propoced Order §§ 3-4 e Governr oats notes, winout ~huttad from the Defer
Aefuraet cannot preoe the he had acos s im —r'.“ erigh that he oo nerve ™
Coi's Op™noat 605, The Courl cannot say that all docamers rep-rding —

I~ferdant had no authority or capasity 1o access «——would be help @il to e defease o the reosin
arvculated hy the Delendant
3. Ohier Top Serret Intelligence Reports Accoszed by the Difordant
Third, the Defendar® moves to compel the productior of “all inteliipenes renorts ecovren?
wn

by Mr. Kim {rom April 1, 2009, through June 11, 2005, which were cla~rified = 7op Seme

Provesed Order § 7.0 7lae reguest is not fiuited to any poricular o~c. T cumtext, the

-

17
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Govermos noter that o - five hours during the smomme of June 15 alon- b Defndant
accexs ol Jeast nine Tar Seor s ooy an e single cass Tad datab 0 Govts Opponad (9,

o

e Asseannge the Dzloadrat - sdewed st ter 7 op Semroy reponis cach v T e 97 work

dane?

duys encomn: —od by the Defendunt’s vequest, the Defer: s requeTt would include over 500
Top Co Rey
St argws = that the reguested yoerts would Beoat east heb 0] o the drfrase
for twa wasons L)t o the s chication hy the Goevernionnt 70 Gie Dicvend o dlse'e mad
intehierce 1o My Ror s, to e faves wath Fox News; 02 {25 (o constrict convg =stie:
and  omts thal tnok place nearty four vors agn Def’s Mot 2t 15216, 7" ic o et s eoalvsis of
this roaqvest is sorowhal nore difficult in ligh? of the Governone’s <ilone oy the & e of
whethe= it inter ds 1o« U0 evidence of the Defindent’s maotive. If the C womment intem
A evidrr e of b Def ~dant’s motive at tnal, the Governmqnt oo oot potif e Defis 320 1
¢ to ablow the Defends - s ient o tg eeek discover el least helr Sl to the e in
rebn e the Gove arsenUs evi” o 2 of motive.
:

e Goverey oty o adive oo on the inedmissibility of evidence of a ot Iats

“pood uels” on v ter o ~zasions in o-der (o negate oriminal intent,. Gov'(Cs Onr'noe T The
Corrurdowands b Defendant to b making a differant argument. The Taefindant deo pot
cont~xd that he s entitled to other Top Seeret renorts in cvder to demonet 00 o the jury e
becare e did not discle=» € ee reporie. he =ast net have discloses '1-<‘—.rf"‘."z* 10
Mr. Rescn Ruthe the Defendun argues that if the Governmen? supgests ta &2 inry ‘hat he
disclosed = = aticr o Mr. Reson in ordrr to cuiry favor with Fox Nuves. the Defendiant has a

right 1o rebat that contention ~vith evidence he had access to intelligence that would better st

that ~~alecan ~=gument the Gover:, © ot 7xils 10 addre .

18
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In any event, the Do ndant®s motion to compa {alls short Bomage the Jefar 2o’y

Poeest encC L s every men 57 peviewsd by the Dol bt dusing te B s fane

repardless of the opic - - nation at issue. The Dol dunt’s dotal o the State Derare, 1 wae no

limited 1o N~h Keea or [ R, iy e

Dy dant ok renonts that lack any arparent connection (o this gve The Deendans’s reque ot

‘

L.

ol deel g
n~oge) nee

is not Tinvted (o epenific rerart or catcr -mies of 1omonts that would be hely 7
rebute’ - the Cosoeent’s prerorted evidense of motive,

Noy does e U Taade=s ot s reaest 1o iy e of renete that saioht be belpfu! 1o the
Deferd U in provaring for his teoimony, such as other intellizopce ~op e consorming Nr-ts
FRN

P in cvder o miepars

o The Defend s sugseett = that Be needs every Top Seoret
his tatieeny iy partisularly cererwuzeive in light of b oame ot of dieraverey it hag heen
provide 1o the Defodnst roporling lus work at *he Desa-tment of Stce The pavt o7 dicervers
cerrerpardence dndicates the Goversomt b veeduced « preadsheel o8 e 105 daat’s

—.:"‘?V‘v on June 11, 2009, as well as oozl o

rarrve ropps” omoneved by the De!dant. 5719711 Lis G T avey to AL Lowell o0 35 10/6/1)

ad heeSnes Jand] e

1 ¢ et

L A Lowell o G 7 rvey at 3. 7 he Goveryment also peoduced soooonily ts of the ofendnrt'y

Departromt of St=z “Open Net” work ation computer e Intemet ac )it Toar Aupust 24,
2009 thiouh Octobar 1, 2009, and an image of the unclasnificd rterial oo v Y -Sadants
i prreent of Energy Laotan 11715710 Lirs Gl Farvey to AL Lewzll §2/20710 Lt G, “Tarvey
WA Lowelll In -%'s context, the e dam fails to demon-trare “het ev o Tos Toorrt s con
accessed by the D% adant betwees April | wnd June 1§, 2009, would be at least -0 10 e

def=i5¢.

IV. CONCLUSION

¢
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For U foregemy reasons, the Cowt drclinee o oot e defimuon of “pational Aefers
o o+ foved by the Fou-t Ci-sits The Court atilizes e D fnition o that e - =-avided b 9O
St Cowt, aud ac e for purposes of this motion that e Goves e gy gh e the
mfory ation @ issue was “closely held™ at the time ~f the prr=sriedly unag' - ~ryed dilosore
Abyy =€ ame contrary oo Gom the D05 v ot the Cowrt also avamr e st e o i
thiat the Tectendant 7owe = o o believe discloswe of 2 infer-on could e 104 10 -
“ury of the United Ot tes or to the advantage of a fore -+ nation s = oljective 1t g Fased

ot M Sonts known 1o th e D endant at the time of the alleped disclosure.

i

Vith S this lee! Samework. most of the Defcuda='s ot fuds 7 orp of « ~ahiighing

e discoverability of the broad catepories of documents soush'. T Toche i fajled o

Gemon~tore fhat demace oL osxmoemig as g coneral cdepory ere oretec o g BT ST (g

o,
doefense with 1o o to the elen=* concernine whether the v e Con =clated 1o the potie-!
¢ ense. The DO dant e beoable w o show that &0 ae-e o g b a8 o S eati

nove o ke 1D fedant at che tire of the purported disclocure are rele ant g hetsfal 1o e
gueston of wheth~r *he Defepdant had reason 1o believe melezase of the inl™ mea? oL could 1o vreod
{o his iy of the United States or 1o the adventap~ ~fa foreis, but the Deforn e Cg e its
et 1o F o this subset of documente The Dofendant is ontitled 1o othiorwine disnovemblz

efeenon o oa 10 e eotair A within damage orsescmnovte wathin i Goverrreen's

jone e don, custody, or ¢ mtrol.

In “ r=5 of ke Defendant’s request for docoments ad-iressing —

docemmits discussic e whhes the Ireclligence was based on pu''icly avatlabic ‘nformntion The

i tmyy e 2hle (o demonstrate that these documer's 2o alee het; 21 10 Aefonse i
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con-rtine whether the 7 afendamt had reason to believe the contms of e _rr-pw‘

could be used 1o the =y of b Unies States o7 1o the e vstass of o [ T natien, i such
doce g e based on wformatias known to the Defend-—t 2t 37 me ~f the 47, Tarue,
Hawevar, the Delsr s motinar seets documents that by detini@ion the Defend 0 could 1ot
access, and therefore shail be denied. T Taally, assuuvi- wrouerde 'V at the © of - 2+ couid
“aw that ~erain Top See rerarty reviewed by the Defersiont © o Ap-it | and June 11,
2000 the 1Y Sndant’s request as prer-ctly stated is not finitee ¢ dioravectle noateriall and s
oo e denicd. Aceoringly, the T oadants Tird Medes o Cooaed s SPATLTT N

PAR T and DEN""T "I PART.

An aporopriaie Criar accon Hanies this Memnorandum Op'in

L4 . L I
COLLEVNKOTLAR KOTUTLY

UINTTVSTAT IS 1 7 e nor
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