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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NADIR OMAR ABDULLAH BIN
SATADOUN ALSATARY (ISN 030),

Petitioner,
Civil No, 09-745 (RCL)

BARACK H. OBAMA, er al,

Respondents.

MEMORANDUM QPINTION

Petitioner is challenging the legality of his detention at the United States Naval Base in
Guantanamo Bav, Cuba (“Guantanamo”™). Before the Court 1s petitioner’s First Motion [1096]
for Leave to Take Discovery. As explained herein. petitioner’s motion shall be granted in part

and denied in part.

I. BACKGROUND
The Court is operating under the Case Management Order (*CMO”) issued by Judge
Hogan of this Court in the consolidated Guantanamo habeas cases (Mise. No. 08-442) on

November 6, 2008. as amended on December 16, 2008.' Petitioner seeks discovery under

"The Amended CMO was later amended further by Judge Walton of this Court. Gherebi
v. Bush, Civ. No. 04-1164, Order [797] (D.D.C. Dec. 19, 2008) (Walton, 1.). Because that Order
was issued before petitioner’s case was transferred from Judge Walton to the undersigned
member of the Court, it is binding on petitioner’s case. However. Judge Walton's amendments
do not affect Amended CMO § LE, which is the only section at issue for most of petitioner’s
requests,
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Amended CMO § LE.2. (Mot at 3.) Most of petitioner’s requests stem {rom statements made

by respondents in their Factual Return (“Return™), in which respondents set forth ther

justifications for petitioner’s detention. Section LE.2 states that

[tJhe Merits Judge may, for good cause, permit the petitioner 1o obtain Hmited
discovery beyond that described in [Section LE. 1. which deals with documents
that are themselves cited in the Return and the petitioner’s own statements|.

the discovery sought: (3) explain why the request, if granted, is likely to produce
evidence that demonstrates that petitioner’s detention is unlawful; and (4) explain
why the requested discovery will enable the petitioner 1o rebut the factual basis for
his detention without unfairly disrupting or unduly burdening the government.

Amended CMO § LE.2 (citations omitted). The Court will consider each of petitioner's requests
and will only grant those which comply with the Amended CMO.

Before moving on to petitioner’s individual discovery requests, the Court will address the
Amended CMO § LE 2 requirement that requests not be unfairly disruptive or unduty
burdensome 10 the government. Petitioner does not specify where any of the discoven he is
seeking is located. In order 10 avoid undue burden on the government. the Court will only
consider petitioner’s discovery requests insofar as they seek reasonably available evidence. In
the context of this opinion, “reasonably available” evidence means evidence contained in any
information reviewed by artorneys preparing factual returns for all detainees held at Guantanamo
Bay or any other United States mulitary facility; it is not limited to the evidence discovered by
attorneys preparing factual returns for this petitioner. See Gherebiv. Busk, Civ. No. 04-1164,

Oxder {797} (D.D.C. Dec. 19, 2008) (Walton, ) (amending slightly Amended CMO § 1.D.1).
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II. PETITIONER'S DISCOVERY REQUESTS
A. Circumstances Surrounding Petitioner’s Statements Cited in Return (Pet’r Reg. #19)
Petitioner seeks “any and all documents discussing the circumstances surrounding”

petitioner’s stalements cited in the Return. including “the location of the interrogation and any
reports of abuse, coercion].] or inhuman or degrading treatment {petitioner] may have suffered.”
Respondents recognize that information as to the circumstances of petitioner's statements falls
clearly within the discovery allowed by Amemiéd CMO ¢ 1L.E.1. However. respondents argue
that they have already complied with their § L.E.] obligation by disclosing “information about the
circumstances” surrounding all such statements. Petitioner offers no reason to believe that the

covernment has not fulfilled its obligation here, nor does he allege abuse. coercion. or inhuman

or degrading treatment. Accordingly. petitioner’s request shall be denied as moot.

B. Statements by Other Detainees Relied Upon in the Return (Pet'r Reqs. # 2, 6, 8, 10, 13,
15,17)

Respondents” Return relies upon statements by other Guantanamo detainees In setting
forth its legal basis for petitioner's detention. Respondents have disclosed those statements (or
summaries thereof) but only in the forms in which the Return relied upon them. Petitioner now
seeks “any audio or video tapes, transcripts[,] or original reports of interrogations™ for seven of
these other detainees™—that is, all other forms of the relied-upon statements. In support of these

requiests petitioner cites an opinton by another judge of this Court ordering production of
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statements, tnn various forms, relied upon in a2 factual retum, Zaid v Odama, Civ. No. 03-1640,
Order [1161 (Jan. 14, 2009) (Bates, J.). But Judge Bates™ Order dealt with additional forms of
peiitioner’s statements relied upon on the Return, 2 matter addressed by Amended CMO § LE.Y.
Here petitioner seeks additional forms of statements made not by him but by other detainees,
which would fzil under Amended CMO § LE.2. Petitioner’s request fails to meet the
requirements of § LE.2 in at least one important respect: petitioner does not explain why “the
request, if granted. is Jrkely W produce evidence that demonstrates that petitioner’s detention is
unlawful,” Amended CMO § LE.2 (emphasis added). Petitioner speculates that the statements
may have been recorded or translated incorrectly. Such speculation. though possible, does not
indicate a likelithood that additional forms of the statements will show that petitioner’s detention
is unlawful. Accordingly, petitioner’s requests {or additional forms of detainee statements shall

be denied.

C. Circumstances of Statements by Various Other Detainees
Petitioner also requests the circumstances surrounding the detainee statements discussed
in the previous subsection. Again. these requests will be evaluated under Amended CMO §
LE2.
I, Circumstances of Statements byDefumee_ (Pet'r Reg. # 1)
Petitioner requests the circumstances surrounding statements b}_
- Petitioner supports this request with evidence Q!’_hursh ireatment.

*Petitioner’s motion requests “‘all documents discussing the circumstances surrounding
the statements aggressive and harsh treatment [sic] at Guantanamo through April 14, 2003 of]
Although petitioner’s request appears to be missing several words, the Court shall

4
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Petitioner draws exiensively from a report by the Department of Justice's Office of Inspector
General (hereinafter ~OIG report™) provided by respondents in discovery. (Pet'r's Mot. a1 3-12;
sec also Resp™ts” Opp'n at 6 (noting respondents” production of the QG report). According to

petitioner. the O1G report described religious msuhts, the use of dogs, sleep deprivation. isolation,

and other tactices that could reasonably be expected to result in coercion. Petitioner did not attach
relevant portions of the OLG report (o his filings, but respondents did not contradict his summary.
The O1G report supports plaintiff™s claim that it 1s likely that documents exist that would confirm
or expand upon the harsh Ir*::altm‘cm-has endured. I‘f'-has endured harsh
treatment that weakens the credibility of his statements, respondents’ case that petivioner is being
legally detained is weakened. Accordingly, any reasonably available evidence of abuse,
caercion, or inhuman or degrading weatment suffered b}r-aﬂer his caprure but before
any statement of his relied upon in the Return must be disclosed to petitioner.
In addition to evidence of harsh treatment. petitioner also requests the lacations in which
-wus held since his transfer and generalized information as to “the conditions under
which he was held during that period.” (Mot. at 9.) But petitioner has not claimed that the
locations in whic | was held would negatively affect il crecibitity or otherwise
show that petitioner is being unlawfully detained. Nor has petitioner made such a claim as to the
generalized conditions in which petitioner was held. Petitioner has thus failed to meet the
requirement that the sought discovery be likely to prove his deteniion is unlawful. and

petitioner’s request must be denied in these two regards.

1e the request as seeking the circumstances surrounding_ statements, as wel] as
evidence of aggressive and harsh treatment through April 14, 2003.

5
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2 Chreumstances of Statements by Detainee _r‘]’ur'r Reg = 35)

Petitioner alse seeks the circumstances of statements by dctainee_
_cilcd in the Return (including the location of his interrogation). To support his
claim of [ s questionable credibilin, petitioner submits two independent news accounts
focusing on the harsh treatment alleged visited upon -since his capture.” (See Mot al
1617 (citing “From Genmany to Guantanameo: the Career of Prisoner No. - Spiegel (Oer. 9,
2008); “The Conscience of the Colonel,” Wa/f Se. J (Mar. 31, 20073 Two news stories are not
alogether consisient with each other, but they both specifically allege harsh treatment against
-. The twe independent news accounts from major periodicals specifically alleging harsh
wreatment against [JJJllis in this case enough to meet the likelihood requirement of the CMO,
and accordingly respondents are ordered to disclose any reasonably available evidence of abuse,
cocrcion. or inhuman or degrading treatment suffered by I 2 fter his capture but before he
made any of the statements relied upon in the Return.

However, petitioner has not claimed that the location(s) in which [ was intenrogated
negatively atlected his credibility or would demonstrate that petitioner’s detention is unlawful.
Petitioner’s request shall be denied in that respect.

3. Circumstances of Statements by Other Detainees (Per'r Regs. # 7, 9, 12, 74, 16)

Petitioner seeks the circumstances of statements by five other detaince;:-

4 oy y AN oy s : :

Although media reports cannot, of course, be considered as evidence, they can be
considered here by the Court in determining whether to grant petitioner’s discovery request under
the Amended CMO.,
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_ Petitioner implies that these detainees may have been subjected 1o harsh

. . 4

treatment that would negatively affect their credibility. But petitioner offers nothing that would

raise his implications above mere speculation to the likelihood required by Amended CMO §

LE.2. Accordingly, pettioner does not meet the requirements of the Amended CMO. and his

requests for the circumsiances surrounding the statements of these five other detainees must be
denied.

). Other Information Related to the Credibility of Other Detainees

I “Any and Al Documents " Relared 1o the Credibility q;"—am;{

(Per'r Regs. £ 3, 4)

Petitioner secks “any and all documents™ related to the credibility of two detainees whose
statements are relied upon in the I'{etu‘m:-(‘discusscd above) and _
- For- petitioner also seeks “specifically any assessments related to his credibiliny
by the Office of Administrative Review for the Detention of Enemy Combatants.” Again. these
requests will be evaluated according 1o Amended CMO § 1.E.2.

As an initial matier, the request for “any and all” documents “related™ to the credibility of
gither detainee is nat narrﬁwly tailored as required by § LE.2. Considering that § 1.E.2 applies by
its terms only {o evidence that is likely to prove that petitioner is unlawfully detained, the Court
will consider these requests only insofar as they seek any documents that reflect negative/y upon
the credibility of either detainee.

Even afier that limitation, petitioner still must establish that it is in fact likely that the

discovery request will yield evidence that will show that petitioner is unlawfully detained; in

~2
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other words. that such negative aawwmm‘s;ﬁ the detainces” credibility are likelv o exist,

Petitioner las met his burden as t(- with the OIG report detail mﬂ_ha sh

wreatment. Given the treaiment described in the OIG report. itis Iikely that negative assessments
o%‘_cwdibiht}‘ exist. As ﬂwr- petitioner attaches as Appendix A a classifted
opinion by another judge of this Court (877 v, Bush, Civ. No. 03-429 (D.D.C. Jan. 30. 2009
(Leon, 1y) concluding th -La dibility. That opinton cited a June 2007 warning
from the Office of Admimstrative Revizw and Detention of Enemy Comhatants (OARDEC) at
Guantanamo Bay stating that [ RN frst-hand knowledge in reporting has come into
question since 2003 (Mot. App. A at 3.) The finding of another judge of this Court. supported
by a covernment statement guestioning || lreliabilin. eswblishes that it is likely that
documents exist that reflect negatively upon bl Accordingly, respondents
are ordered 10 disciose any reasonably available documents that reflect negatvely on cither-
_credibi[itya For- respondents are specifically ordered to disclose
the OARDEC repart cited in Judge Leons Sliri opinion.
Reasons for Release fo)e.fainee_ (Pet'r Reg, # {[)
Dclainec-_ whose statements were relied upon in the
return, has been released from Guantanamo since giving those statements. Petitioner seeks the
T2asons f’(nr'-l'elease. speculating Ihat-ma\ have been refeased in return for
providing incriminatory statements about petitioner. Petitioner offers no evidence of any kind 1o
support his speculation and thus fails to establish that his request. if granted, would be likely to
show that he is betng unlawfully detained. By the terms of Amended CMO § LE.2, petitioner’s

request must be denied,

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

S Whether & Bounty Wax Paid in Relation 1o Petitioner's Caprure (Fet'v Keg. # 18)

Petitioner seeks “amy and all documents™ relating o any bounty paid 1o third parties for

his capture. Petitioner notes that another judge of this Court has beld that such documenty fall
under Amended € L.D.1, which requires disclosure of “all reasonably available evidence in
its possession that tends materially o undermine the information presented 16 support the
government’s justitication for holding the prisoner.” (Mot at 25 (ciing Hatine v, Bush, Civ. No.
05-1429, Doc. [191] (D.D.C. Jan. 7, 2009} (Urbina. I.)j. Tt appears 10 the Court that such bounty
information would only fall under Amended CMO § 1.D.1 if it undermined the information in
the Return. If it did not, then it would be irrelevant to respondents’ ecase for detention.

Therefore, the government is ordered to disclose any reasonably available documents relating to
any fees, bounties, or other monetary or non-monetary remuneration or consideration given to
third parties for the apprehension, transfer into the government’s custody, continued detention. or
mvestigation of petitioner, including but not limited 10 payments. ¢ifts, loans. promises of
leniency, preferential treatment. release, reduction in charges. or improvements in the conditions

of detention given to third parties, but only insofar as the information contained in those

documents tends materially to undermine the information provided in the Return.

E. Depositions of Other Detainees (Pet’r Reqs. #5, 7,9, 12, 14, 16)

Finally, petiticner seeks to depose six of the seven detainees whose statements are cited
or relied upon in the Return regarding the circumstances of those statements. Petitioners’
requests for depositions appear 1o fall fully outside the bounds of the Amended CMO.

Petitioner’s requests for depositions shall be denied.
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I, CONCLUSION
The various requests contained in petitioner’s First Motion [1006] for Leave we Tuke

Discovery shall be granted and denied as described herein. A sepavate Order shall issue this date,

€/r2 /07 /é—;}a C. W
DATE 4 ROYCE C. LAMBERTH
CHIEF JUDGE
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