" UNITED STATES DISTRICT COURT
~ FOR THE DISTRICT OF COLUMBIA

B ABDUS SHAHID M.S. ALI |
Plamtrff

v.  Civil Action No. 06-0235 (RCL)

| US. PAROLE COMMISSION etal, o |

Defendants o |

N 'MEMoRANDUM‘ OPINION
This matter is.before the Court on defendants’ motion to dismiss andplai‘ntiff’ s motiOn
o for class certification. The Court will grant the former and deny the latter.
| L BA’CKGVR_OlU‘ND
o P.laintiffis a--District of fColtmib’ia C',ode‘oflfender_who onrrently is ‘in‘carceratedvat_the ] .
: Un1ted States Penitentiary in Inez, KentUCky. Compl.- 12! Hebrmgs thls civil rights aotion o
o ‘un'd‘er 42 U.S'.C.‘§ 1983 and-Bivens v. Six Unknown Named Fed Narcovtics Oﬁlce‘rs,v403"U.Sl =
| 388 (1971), against the United States Parole Comnﬁssion (“Parole Commission”), its Chairman,
o one nnidentiﬁed Parole Commissioner and the -hearingv examiner who conducted plaintiff’ s
- September 14, 2005 parole hear1ng Id at 2 (Part1es) Generally, plalntlff challenges the. Parole : |
- :"Comm1ss1on s decrslon to deny parole and to contlnue the matter for reconsrderatron after service
b »jof another 60 months’ 1mpr1sonment 1ld,Ex. 1 (September 29 2005 Notice of Actron) He

-demands declaratory and 1nJunct1ve relief and monetary damages Id q6l.

! Plarntrff’ s “Statement of Claim” is presented in sequentlally numbered paragraphs

"begmmng on page 5 of the Complaint.




o o i DISCUSSION |
Contrury to ‘defendants’ assertiOns, plaintiff’s exclusive avenue for relief is not ﬂlrough aj ,
‘,:pe‘tiﬁon fora vstrit of habeas corpus Here, plaintrff alleges constitutional violutions wrth respect
to the ‘fairne'ss of lhivs parole ,hearingv,v the accuracy of inforniation on which the parole decision
o ."v\ll\'fas made, 'the conduct of the hearing examiner, the guidelines applied to: his case, the date on
= thich he is eligible for parole reconsideration, end the lack of an opportunity for an appeal. He -
‘ neither “seek[s] invalidity of his conxtiction, nor.does the requested injunction [] operate to ge’t S
' ':inrrnediate orvspeedier releése into the commum'ty ”? Plointiff” s 'Oppositional-Points and
_Authorrtres 1o the Defendants Motion to Dlsmrss Complamt (“PL’s Opp’ n”)q7. Plaintiff’s -

1113

B success on the merlts of at least some of his clarms would not ““necessarily imply,” or

: ;autornatically result in, a Speedler release 'fromv prlson » Anyaantaka v. Moore, 151 F.3d 1053, a

L ;1056 (. C. Cir. 1988) and on those clarms he may proceed under § 1983. See Fletcher v |

i "Dzstrzct of Columbza 370 F. 3d 1223, 1227 (D C. Clr) (“F letcher ), vacated on other grounds

391 F.3d 250 . C. Cir. 2004)
A. Sover.elgn_lmmunity Bars Claims Against Parole Commission :
“Ttis .uxionlatic that lthe United States may.notvbv'ef sued Wrthout its consent and that the
o j existence of consent is a prerequisite for jurisdiction.v’" Unitea’ States v. Mitchell,b463- US 206,
E 2“1‘2 (1983). A waiver of the .United States’ sovereign immuniry must be unequivocal, and canr_lot :

o _be implied. See Lane v. Pefia, 518 US 187, 192 (1996); United States v. Nordic Village, Inc.,

' g_-503 U.S. 30, 33;34' (1992) There is no clear waiver that renders the Parole Commission subj ect

B " ’to habrhty under §1983. Settles v. United States Parole Comm n, 429 F.3d 1098 1105 (D C

' C1r 2005) “Desplte its role i in adm1mster1ng parole for D.C. Code offenders the




o retajns the 1mmun1ty i‘t‘i‘sfvduef asan-arm of the federal sovereign.” ‘Icz’.“at 1 106. Accordingly; ’

S ,plaintiff’ s§ ‘1.983»'e1airns’agains,t the Parole‘CommisSion are barred. -

Although soverelgn 1mmun1ty bars § 1983 clarms against the Parole Comm1ss1on ‘

R . members of the [1 Parole Commrssron are amenable to suit under § 1983 for actlons taken .
£ :;,pursuant to [the Natlonal Capltal Revrtallzatron and Self Government Improvement Act of 1997, .'
- Pub.L. No. 105- 33 111 Stat 712] 7 Fletcher 1, 370 F.3d at 1227 Settles 429 F3d at 1104
| E '- (notlng that holdmg in Fletcher 1, “that a cause of action under $ 1983 wﬂl lie agamst the
) ,.1nd1v1dua1 members of the Commlssmnwhen acting pursuant to the Rev1tal1zatron Act,” remains
B ;7 4 'brndlng precedent) However government ofﬁcrals sued m therr official capac1t1es are not
: ...personally 11ab1e for damages Kentucky V. Gmham 473 U.S. 159, 165-66 (1985) Atchmson V. |
.‘ Dzstrzct of Columbza 73 F 3d 418 424 (D. C Cir. 1996) A su1t for damages under §1983
- 'agamst government ernployees in the1r official capacmes is the equlvalent of an actlon agalnst
’_V'the government ent1ty 1tse1f Kentucky v. Gmham 473 U. S. at 166 and “a plamtlff seekmg to
:; reeover ona damages Judgment in an ofﬁc1a1—capacrty su1t must look to the government entlty”
‘ 'v 'for‘ relief.> Id. Sovereign 1‘rnmun1ty thus .bars 1d1a1nt1ff’ s § 198‘3 clanns for.monetary damages |

' .'against defendants Reilly and Haworth in their official capacities. |

2. ‘.H‘owever 'plaintiff"'s claims fOr‘injunCtiVe‘ relief against defendants Reillv and

" Haworth may survive. A “state official in his or her official capacity, when sued for injunctive
- relief, would be a person under § 1983 because ‘official-capacity actions for prospective relief.
~are not treated as actions against the State.”” Will v. ‘Michigan Dep't of State Police, 491 U S. 58, =

o “Tln. 10 (1989) (quotmg Kentucky v.:Graham, 473 U.S. at 167)
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B. Plamtzﬁ Does Not Establish the Court’s Personal Jurisdiction Over
Defendants Rezlly and- Haworth3 :

A District ‘,of Cblumbia court r‘nay exer_c1se per_sonal Jurlsdiction oiver a person who is .

“‘d'on‘:li(‘:iled in, organized under the: lai7vs of, or méintaining [a] principal plac;e of business’in, the |
¥ " ‘D_'is:triét of Columbia as to ariy claim for relief.” D.C. Code § 13-422. Defendants Reilly and

Hawarth do not live, reside, or maintain a plac¢ of employment in the Distric’i of Columbia.

,. .Me'morandum of Pbints_ and Authoritics_in Suppoi”tv of Motion to DisrnisS (;‘Defs.’ Mot.”),

ib Tiligssen Dééi.;ﬂ 6-7. Thé’P‘a'r'ole Comrni‘ssiori’s central office is‘liicatéd in v}Chevy‘ Chage; :
o Maryland. dgs
| ~ The Court eligages in a two-part iriquiry in order to determine whether it may exercise
personal jlirisdictiqn‘ over a non-resident defendant. First, the Court must determine whether
T jilrisdiciion riiay be exercised unbderthevDistrici’s long-érm statufé. | GTE New Media Seﬁ., Inc
”v'.‘ Bell South COrp. 199 F.3d 1343, 1347 (D’.C". Cir. 2000). sécorid the Court must*determiﬁe

whether the exercise of personal _]urisdiction satisﬁes due process reqmrements 1d (cmng

. United Statesv Fermra 54 F.3d 825, 828 (DC Clr 1995))

| Under‘ the Dlstrict s longfarm statutg:, a'Distilct of Columbia court may exercise personal
] urisvdi'cticb)n overa non-resident defgndé_mt thoieithery ey transactbls‘ .ériy ’bﬁsiness- in theDistrici:,
| “"‘(2’)yr»'clauses tortious injury in th_é Disirict -by‘an act or oiiiission iix the DiStrict, or (3) causés

- toirtious injury in the District “by an act or omission outside the District of Columbia if he

* regularly does or solicits business, engages in any other persistent course of conduct, or derives

3 It does not appear that service of process on defendants Reilly and Haworth in
‘their individual capacities was proper. Even if service were proper; the Court concludes that it

- lacks subject matter jurisdiction over these defendants for the reasons stated herein.
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~ substantial revenue from goods used or consumed, or services rendered, in the District of -

E Col‘_umb'ia.”4 D.C. Co'dje”'§ 13‘—.42’3 (a) ‘(2001)‘. Plaintiff bears the bnrden of estab‘li_shing that

i ,__personal jnrisdicti_on.under the l_ong’_-ann ‘-statute,exists "‘By demonstratmg a factnal basis for the ,:
| exercrse of such jurisdiction over the ’defendan '.’v” Novak-Canzeri V. Squd, 864 F.Supp. 203,205 -
(DD.C. 1993) (citing First Chicago Int’l v. United Exchange Co., 836 F.24 1375, 1378 oc.

| Cir. 1988)). Plaintiff does not meet his burden.

‘ ]'?laintiff does not'allege that these de_fendants transact any personal business in the

Dlstrlct of Columbia.' ,Althongh persistent conduct undertaken ina nerson’s individual canacity, |

may constitute the transactlon of busmess for purposes of the long-arm statute see Pollack v.

Meese, 737 F.Supp. 663, 666 (D D.C. 1990), the complamt sets forth no allegations that these

“defendants have .any personal connection with the District of Columbia. The mere fact that these
‘..defendants are members or emnloyeesof the«Parole Comnnssion vvnose actions involveVOr affect

o "Drstrrct of Colnmbra offenders does not render them subject to surt in thelr 1nd1v1dua1 capacrtles o

. i in the D1str1ct of Columbla See Staﬁ‘ord v. Brzggs 444 U. S. 527 543 45 (1980) (absent

. minimum contacts other than those arising from federal employment court may not exercise

, personal jurisdiction over federal ofﬁcial in his individual capacity)' Aliv. District of Columbia

e v278 F 3d1,7 (D C. Cir. 2002) (dlsmlssmg D1str1ct of Columbla offender s clalms ansmg from

o events occurnng in V1rg1n1a agamst V1rg1n1a ofﬁcmls in their 1nd1v1dual capacmes over Whom

- district court lacked personal’ Jurlsdlctlon).

4 The District’s long-arm statute sets forth alternative bases for long-arm

‘ : Junsdlctron See D. C Code § 13-423(a). None of these altematlves is relevant in thrs case.
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" Finally, the complaint alleges no facts to establish that plaintiff suffered any injury in the =~

R Drstrrct of Columbia. The parole hearing about which plaintiff complains occurred at USP Big
Sandy in Inez, Kentucky,' and any Parole Commission decisionmaking occurred in Chevy Chase,
-Maryland. Compl., Ex 1 (Notice of Action); Thiessen Decl. 1[ 5. RegardleSS of Whether these .

defendants- acted invor. outsi.de of the.District of Columbia, ‘plafmtiff suffered no 1nJury here. Even
& o 1f service of process on these defen_dants were perfected, the Court c:oncludes that it '1acl{s : |
;pgvfsfonal jurisdiction over defendants Reilly and _Iflaworth.
C. T ransfe'r of this Action Is Not Wdrranted B
Plaintiff asks the Court “to ‘transfer” the case to.the proper Court rather than ‘dismiss’ it

o .outrrght ? Pl S Opp n 1] 12. Transfer is approprlate under 28 U. S.C. § 1406(a) “When procedural

o i’“"obstacles 1mpede an. expedrtrous and orderly adjudlcatron on the merrts of a case. Smclazr V.

Klemdtenst 711 F. 2d 291, 293 94 (D C. Cir. 1983) (crtlng Goldlawr Ine. v. Heiman, 369 U S.

B 463 466-67 (1962)). Such procedural obstacles include lack of personal Jurrsd1ct10n and ,
improper venue. Sinclair v. Kleindienst, 711 F.2d at 294 (citing Dubin‘ v. United States, 380 F.2d
| 813 816 (5th Cir. 1967)) |
Transfer of thrs actlon to an approprlate forum the Umted States Drstrlct Court for the

D1strrct of Maryland may resolve the matter of personal Jur1sdrct1on over defendants Re111y and

L 'Havvorth. However, there Would remarn a substantlal"obsta_cle in pla1nt1ff S path.

Officials performing judicial functions have absolute immunity frorn civil liability based
b'o'n their judicial actions. Forrester v. White, 484 U.S. 219, 228-29 (1988). Courts have extended
absolute immurﬁty-to a wide range of persons playing a role in the judic_ial process. These have

* included prosecutors, fmbler v. Pachiman, 424 U.S. 409, 430 (1976), court clerks, Sindram v.




 Suda, 986 F.2d 1459, 1460 (D.C. Cir. 1993) (per curiam), and probation officers, Turner v. .
- Barry, 856 F.2d 1539, 1541 (D.C. Cir. 1988). A number of courts have held that such quasi-

: Jud1c1a1 immunity apphes to parole officers and members of a parole boa.rd See, e.g., Fi zgg V.

- f ‘-}:},Russell 433 F. 3d 593 600 (Sth ClI‘ 2()06) Walrath V. Umted States 35 F 3d 277 281 82 (7“l C1r : E

| :}-1994) Mee v. Ortega 967 F. 2d 423, 429 (10th C1r 1992) Fuller V. Georgza State Bd. of Pardons: “
‘l and Paroles, 851 F.2d‘ 1307, 1310 (11™ Cir. 1988) (per curiam); Sellars v, Procumer, 641 F.2d
1295, 1302 (9" Cir.), cert. denied, 454 U.S. 1102 (1981); Thompson v. Burke, 556 F.2d 231, 236
(3d Cir 1977). Two judgeston this distriét court agree. See Pate v. United States, 277 F. Supp
' '_2d 1 10 (D D. C 2003) Merkz V. Baer No 89 0101 1990 WL 113890 at *2 (D D. C July 24
E '1990) G1ven thls authonty, the Court concludes that transfer of thls actlon is not in the interest ”
» of j Justlce. -Pla:mt1ﬂ” ] motlon to transfer will be denied. |
| ” D. Habeas -C'lai'ms Are Not Properly Brought in this Di&triet
| T_othe»,extent th_at plaintiff challenges to the fact or duratien.of hlS incarceration,

e defendants correctly note thatsUch claims muSt‘he"'erught ina habeas' actien. State prisoners: - |

" must use a habeas corpus remedy “when they seek to invalidate the duration of their -

E ’eonﬁnement - either directly threugh an injunetion compelling speedier telease or lndirectly

.threugh a judicialv determinatiOn that necessarily irnplies the unlawfulness of the State’s custody.”

Wilkinson v. Dotson, 544 U.S. 74 81 (2005) (empha51s in orlglnal) Prezser V. Rodrzguez 411

. ‘, US. 475, 487 88 (1973) (ﬁndmg that even if restoratlon of good time credlts shortened length of | :
A v. p_etltl‘on_ers~ conﬁnement,- suit ¢ Would st111 have been Wlthln the core of habeas in attackmg the »

_very duration of theit physical custody itself”).




- fpresent physical. custody unless the respondent custodlan
. ""Stloke‘s V. Unit,ed:States Parole Comm -’n 374 F.3d 1235,1
i : _desrgnatlon to USP Blg Sandy, any habeas. clann that pla1

‘, ‘.Vﬂm th1s Court.

e Plamtlff’ s Motion for Class Certiﬁc:ation at _1,_ -
. class to sue on behalf of all membets under speci'ﬁed con

i l_,'sho'wlng that a claSs exrsts,‘that all four prereqursltes of R

‘Habeas corpus actions are subject to jurlsdictional'and statutory limitations. See Braden 5

S jv 30’h Judzczal Clrcult Court of Kentucky 410 U S. 484 (

where the pet1t10ner is 1ncarcerated Rumsfeld v. Padilla,

1973) The proper respondent ina

ER ':'habeas corpus actron is the petltloner S custodlan who generally is. the Warden of the msututlon

542 U S. 426, 434-35. (2004) Blazr—

l Beyv. Quzck 151 F.3d 1036 1039 (D:C.Cir. 1998) (citing Chatman-Bey v. T) hornburgh 864

F.2d 804, 810 (D.C. Cir. 1988)) “TA] dlstrrct court may not entertam a habeas petltlon mvolvrng ’

IS W1th1n 1ts temtorlal Jurlsdlctlon
239 (D C C1r 2004) Grven plarntlff’ S:

ntiff may'rar_se is not properly brought

" E. Plaintiff’s Motion to Cerﬁsz Class WiZZ Be Denied _

Plaintiff moves'for certification of a class defined

as follows: .

~all. of the District of Columbia l)epartnient of COrrectiOn_sv Inmates. -
" that were transferred to the custody of the U.S. Federal Bureau of

o Prisons-and were denied parole under sa1d
:of the’ U S. Parole Commissior.

Rule 23 of the Federal Rules of Civil Procedure at

" “Pro'cedure have been met and;tha_t the class falls within at

authority and supervision . -

Jthorizes one or more members ofa

dltrons See Fed R Civ. P 23(a) “In

. ‘ order to estabhsh that they are entltled to cert1ﬁcat10n of a class pla1nt1ffs bear the burden of

ule 23(a) of the Federal Rules of ClVll

least one of the three categories of. Rule '

23(b) of the Federal Rules of Civil Procedure.” Pigford v. Glz'cknadn, 182 F.R.D. 341, 345




e 1 'to cert1fy a class represented by a pro se lltrgant The representat1ve

(D D.C. l998) see anklm V. Barry, 909 F. Supp 21 30 (D D C 1995) Ofpartrcular
E : 1mportance here is the requlrement that the prospectivc class representatlves Wlll fairly and

B adequately protect the mterests of the: class ” Fed R Civ. P. 23(a)(4)

Although a plarntrff may appear pro se on his own behalf he may not represent other pro

'se plamtrffs in federal court. See 28 U.S.C. § 1654 Ordrnarrly, because a lay person does not

’ have the legal traming or expertrse requrred to: protect the 1nterests of a class, courts.are reluctant )

7 “«

[a]b111ty to protect the

o _‘:'interests of the clas’s‘-depends in part.on the quality--of counsel,” and “the competenceof a layman
' '.representmg himself to be clearly 100 lrmrted to allow him to risk the rrghts of others Oxendinc
:‘V Wzllzams 509 F.2d 1405, 1407 (4™ Cir. 1975) (per cunam) Lile v. Szmmons 143 F Supp 2d
o 1267 1277 (D Kan. 2001) (denymg pro se inmate’ s motion to certlfy class) Martm v,
_Mzddendorf 420 F Supp 779 780 81 (D D C 1974) (denylng pro se plamtrff’ s motion t'or class' |
: :‘_certrﬁcatron in employrnent drscrrmmanon actron because of mherent drsadvantage to layman
g ‘wh.o lacked farmlrarlty with. substantrve and procedural matters) Wrthout-counsel there isa
j »‘serious' risk that the class representatrve may affect adversely therlghts of the other members of
© the class. See Oxendine, 509 F.2d at ,1:407‘ (“plainerror to permit this imprisoned litigant who is
i '_"‘.unassrsted by counsel to represent his fellow inmates in a class actron”) Graham V. Perez 121
':,F Supp 2d 3 17, 321 (S D N Y. 2000) (“[1]t is well settled in this circuit that pro se plarntrffs
5 :}. cannot act as class representatrves” because they do not satisfy the requlrements of Rule
| ‘>23(a)(4)) Maldonado V. T erhune 28 F. Supp 2d 284, 288 (DN.I. 1998) (holdmg that pro se

‘prisoners are “inadeq_uate to represent the interests of his fellow inrhates ina class action”).




The Court agrees wrth thls substant1a1 precedent that a pro se htrgant is fiot a sultable
T class representatrve Plalntrff does not demonstrate hlS ablhty to falrly and adequately represent '
the interests of the prospective class and, therefore, does not establish an entltlement to

~ certification of a class. The Court has denied plaintiff's prior motion for appointment of counsel,

e andwrll den'y"'the 'pendin'g, mOtion for"reconsideration"of that‘ru’ling.f Plaintiff’s motion for class .

i : V ,.certrﬁcatron therefore w111 be denled
’ III CONCLUSION

The Court concludes that plaintiff’s claims under 42 U.S.C. § 1983 agalnst the Parole

o ICo"r‘n‘mission and clalms for m'onetary damagesagalnst defendants ‘Rerlly and Haworth-m thel_r

i vofﬁcral capacrtles are barred by the doctrrne of soverergn 1rnmumty, that it lacks personal

o Junsdrctlon over defendants Reﬂly and Haworth 1n the1r 1nd1v1dual capacrtres that transfer is nota -

S .1n the 1nterest of Justrce and to the extent that plarntrff raises clarms soundmg in habeas th1s

' Court is not the proper district for their resolution. Because plarntrff who is proceedlng pro se,

o does not demonstrate hrs abrhty to protect the 1nterests of a prospectlve class of 1nmates the

L ‘," & "-Court wﬂl deny hrs motlon for certrﬁcatlon of the class Accordlngly, the Court WﬂI grant :

L "defendants motlon to dlsmrss and w111 drsrn1ss thrs actlon Wrthout prejudrce An Order

: con31stent wrth thls Memorandum Oprmon Wﬂl be 1ssued separately on thrs same date

RO’(CE C. LAMBERTH
United. States District J udge
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