UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ERNEST SIMPSON, 3
| thﬁﬂ; ;
v. ; Civil Action No. 05-2295 (CKK)
FEDERAL BUREAU OF PRISONS, %
Defend'ant. ;
' )
MEMORANDUM OPINION

This matter is before the Court on defendant’s moti.on for reconsideration under Rule
54(b} of the Federal Rules of Civil Procedure. Heﬁng considered the instant motion and the |
recorri of this case, the Court will greint reconsideration and will dismiss this action with
preJuchce
o L BACKGROUND
Plamtiff brings th1s civil actlon against the Federal Bureau of Prisons (“BOP™) under the
Privacy Act see 5 U. S C. §552a." See Compl (Caption); Memorandum in Support of Plalntlff’ S

Motion in Opposmon to Defendant’s Motion to Dismiss (P1.” s Opp’ ”) at 1; Traverse

! Plamtlff filed an Amended Complaint against BOP and four of its employees in

their official and individual capacities, alleging violations of the Fifth Amendment to the United
States Constitution stemming from the same events which gave rise to the Privacy Act claims.

“See Amd. Compl. Y 5-8, 36-39. Evidently he did not intend for these constitutional claims to
proceed along with his Privacy -Act claims. See Plaintiff’s Motion in Opposition to Defendant’s
motion to Dismiss at 1, Accordingly, the Court relies on the factial allegations set forth in the
original Complaint, anid: ‘Proceeds as if BOP is the sole defendant to a civil action filed pursuant
to the Privacy Act. -




“ Memorandum in OppOSiﬁon to Motion to Dismiss at 1. He alleges that BOP maintains

" " erroneous records, a November 13, 2003 Incident Report and resulting Disciplinary Hearing

Officer Reports, on which it relied in imposing disciplinary sanctions. Compl. .22-23, 27-31,

40. Plaintiff demands amendment -or expungement of erroneous reports and an award of fees and

costs. Id (Relief Requested).

H. DISCUSSION
A Reconsidemtian Under Rule 54(b) of the Federal Rules of Civil Procedure

Iﬁ its July 20, 2006 Otder, the Court granted iﬁ part and denied in part defendant’s motion

'.té dismiss. The Court concluded that plaintiff failed to state a claim under the Privacy Act for
amendment or expungement of certain records maintained in BOP’s Irﬁnate Central Records
o '-"ijstém, and granted defendant’s motion to dismiss on this grougd. However, with respect to
R plamuff’ $ Privacy Act claiﬁl for damages, ‘fhe Court denied défendant’s motion in part on the

ground that exhaustion of administrative remedics was not required.

The Court may revise its own interlocutory decisions “at amy time before the entry of -

' judgment adjudicating all the claims and the rights and liabilities of all the parties.” Fed. R. Civ.
P.'54(b)‘; see also Singh v. George Washington Univ., 383 F.Supp.2d 99, 101 D.D.C.2005);
k "'Colbé.ll_ V. Nbrt-on, 2:24'F.R.D. 266, '272-(b.D.C.2004). Defenda_nt- moves for reconsideration, apd
' urges the Court to..addi-ess its:?’rguiﬁent ﬂ;at “BGP prop.eﬂy.éxempted itself from the Privacy

Act's damagés provision altogeﬂler by the issuance of [a} regulation in 2002.” Defendants’

Motion for Reconsideration and Supporting Memorandum at 2. The motion for reconsideration

“will be granted. .-




B Pla.iﬁ_n'ﬁ.F ails to State Privacy Act Claims Upon Which Relief Can Be Granted -

1. Dismissal under Rule 12( 53(6) of the Federal Rules of Civil Procedure

A COmplajnt should rlot be dismissed for failure to state a claim unless the plaintiff can
' prove no set of fa_ct's_' n support,of his claim that Worlld entitle him to relief, Conley v. Gibson,
" 355 US. 41, 45-46 (1957). The rﬁliﬁg on a motion under Rule 12(b)(6) of the Federal Rules of
Civil Procedure does not test a plaintiff's likelihood of success on the merits; rather, it tests
whether a plaintiff properly has stated a claim. See Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).
| ."'T'he factual éllegatiorxs of the complaint must be presumed to be true and liberally construed in
plaintiff’s favor'-. S‘ee,'_e. g, United States v. Phillip Morris, Inc., 116 F..Supp. 2d 131, 135 (D.D.C.
| 2’(3_01). The Court, however, is not obligated.to ':draw an inference that is not supported by the
.facts presented. Kowal v. MCI Communications Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994).

2. The Inmate Central Records Sy- stem is Exempt from the Privacy Act’s
. ‘ Accuracy_ and Damages Provisions '

Generally, the Privacy Act regulates the collection, mamtenance and dissemination of
2 mformatlon pertarrung to md1v1duals by federal government agencies. Arnong other things, the
T Acti requires that each covered agency:

maintain all records Whrch are used by the agency in making any
determination about any individual with such accuracy, releva;nce
timeliness, and completeness as is reasonably necessary to assure -
farmess to-the 1nd1v1dua1 in the determination :

o 5US.C § 552a(e)(5) Arl mdrvrdual may file a 01V11 actlon against the agency if it:

fa.lls to maintain any record concermng any 1nd1v1dual with such
accuracy, relevance, timeliness, and completeness as is necessary to
. assure fairness in any detenrunatron relating to the qualifications,
character, rrghts or opportunities of, or benefits to the individual that
may be made on the basis of such record, and ‘consequently a




determination is made which is adverse to the individual
S US.C. § 552a(2)(1)(C); see Sellers v. Bureau of Prisons, 959 F.2d 307, 310 (D.C. Cir. 1992)
(subsection (g) provides civil remedies for violations of su‘bsee’[i'(r)n(e')(5)).2 Tn a civil suit filed
pursuant to 5 U.S.C. § 552a(g)(1)(C), if the agency’s actions were willful or intentional, the
" Court may award actual damages sustained by the individuéd as a result of the agency’s failure. 5
- U.S.C. § 552a(2)(4)(A).
Nofwithstandihg the relief available undep the Privacy Act, the Director of an agency may
promulgate re_gulaﬁons io exempt any of the agency’s' systems of records from certain parts of the
Privacy Act, if the system of records is:
- maintained by an agency or component thereof Wh.lch performs as its
principal function any activity pertaining to the enforcement of
criminal laws, including . . . correctional, probation, pardon, or parcle
‘authorities; and which consists of . . . reports identifiable to an
‘individual compiled at any stage of the process of enforcement of the
criminal -laws- from arrest or 1nd1e11nent through release from .
C superv181on
5USC, §5 52&;@)(2)-.3- Purstiant to this authority, regulations exempt BOP’s Inmate Central
- ‘Records System (J USTiCE/BOP—OOS), among other systems of records, from subsections (e)(5),
and (g) of the Privacy Act. See id.; 28 C.F.R. § 16.97(a)(4), ()(3), (), k).
' Tﬁe alIegedly erroneous i‘ecords at isstie in this case are Iﬁcident and Disciplinary Hearing
Ofﬁcer (“DHO”) Reports See Pl § Opp n Fx. 5 (November 12, 2003 Incident Report) Ex. 7

E (excerpt of DHO Report) Ex. 10 (excerpt of November 26, 2003 DHO Report), and Ex. 15

2 Thie variation in language between subsection (¢)(5) and subscction (g)(l)(C)_is

“of'no substantive significance.” Doe v. United States, 821 F.2d 694, 698 n.10 (D.C. Cir. 1987)
~ {en banc). | _

- * Fxemption from § 552a(b), (cX1) and (2), ()(4)(A) through (F), (e)(6), (7), (9

- (10), and-(11), and (7) are not perm_i_tted.. 5 US.C.§552aG)(2).

4




| (March 3,'..2'004 Amended DHO Repoﬂ) : .Such-reports are maintained in Section Four of his -
‘Tnmate Ceniral File, which, in turn, is maintained in BOP’s Inmate Central Records Systern

(JUSTICE/BOP-OOS). See Program Statement 5800-11, Inmate Central File. Privacy Folder. and

- Parole ‘Mini—Fiies, -CN_-OI 12/31/97 at 8. _-Because regulations exernpt the Inmate Central

| Records System from subsections _(ej(S) and (g) of ‘che'Pﬁvacy Act, plaintiff cannot obtain the
relief he seeks. This eXeI_npﬁon effectineijf deprives plaintiff of any remedy, i11c1uding damages,
Ifc'Jr BOP’s alleged failure to maintain its records with the requisite level of accuracy. Martinez v.
.'ani.feaz,_: of Pricons,. 444 F3d 620,_ 624 (D:C. Cir. 2006) (per curiam) (affirming district court’s
diénjissal‘ of Privacy Act claims againét.BOP bccause Inmate Central Record ‘Sjstem exempt :

from the accuracy proVisions of the Pfivacy Act, 5 U-.-s;c. § 552a(e)(5))' Barbour v. United

o States Parole Comm’ 1, No. 04- 5114 2005 WL 79041 *1 (D.C. Clr Jan 1.: 2005) (per curiam)

(afﬁnmng d1sm1ssal of anacy Act claims ageunst BOP on ground that Inmate Central Records
System is exeznpt from accuracy requuements of subsec‘uon (e)(5); Scaff-Martinez v. Fed.

:;éureai; ';_)fPrf_sons,{No.-os--_1 1‘_1'19-, 2005 WL 3556035, *2 (11 Cir. Dec. 29, 2005) (per curiam)

| "'(upnolding di'snnsséd of P‘rivlalicy Act claims, ‘inclﬁdi.né _'claim for monet'ary dcmages; because

: inmate records are exempt froi subsections (d), (&)(3), and (g))-'Mcczézzan v. Bureau of Prisons,
No 5 05cv194 2006 WL 271 1631 b 5 (S.D. Miss. Aug. 2, 2006) (Maglstrate Report and
o Recommendatlon) (recommendmg dlsm1ssa1 with prejudlce because cxemptlon from §552a(e)(5)
proscrlbes plamtlff s SLllt agamst the BOP for elther mjunctlve or monetary relief™); Fisher v.
Bureau of Prisons, No. 05-0851 (RMU) 2006 WL 401819 *2 (D D.C. Feb 21 2006)
(dlsmlssmg damages clal_m based on BOP’S alleged failure to mamtaln accurate records in

' Inmate Central Records System); see Mitchell v. Bureau of Prisons, No. 05-0443 (RWR), 2005




- WL 3575.80'3,. *4(Sept :30, 2605)-(dalﬁages-n§t available for BOP".S alleged failure to maintain
accurate infoﬁﬁafidn in Tnmate J udgment and Commitment File, which is part of Inmate Central
Records System); Bryant v. Bw".ea'u aof Prisons, No. 04-2263 (JDB),. 2005 WL 3275902, #2 (Sept.
._27‘; 2005) (d.ism_is"slﬁlg :_damages clalm for' BOP’s .ﬁlleged fai.I.ure't(.) ma'mfain accurate information
i preseﬁteﬁée’ ij:ivesti.g'ation r_epoft maintainéd in Inmate Central Records System); see al&o Pdrks
V. Bureau of Prisons, No. 7:06-CV-00131, 2006 WL 771718, *1 (W.D. Va. Mar. 23, 2006)
(ci_isinissing suit under 28 U.S.C. § 1915A fdr fail.‘ure to stf_ite a claim because information

_ méihtained in “central récord's” exém_pt from -Pr.i\‘rjacy A‘ct’s_ accuracy pfovision). ,

P_Iairitif_f notes that.fhe' exemplion can be waived. See Pi.’-'s Opp’n at. 3 I(page .numbers

- _dé'sig_nate.d' bythe Court) The reléya'nt. Waiver -prévision reads as follows:

| (k) Where éom}ﬁliaﬁce would not appear to interfere with or

‘adversely affect the law enforcement process, and/or where it may be

appropriate to permit individuals to contest the accuracy of the

information collected, e .g. public source materials, or those supplied

' by third -patties, the applicable exemptlon may be waived. either

© partially or totally. by the Bureas. Exemptions from the particular
* subsections are justified for the following reasons:

% %k

(2) From subsection (e)(5) because in the collection and
maintenance of information for law enforcement purposes, it is
“ impossible to determine in advance what information is accurate,
relevant, timely and complete. Data which may secem unrelated,
itrelevant or incomplete when collected may take on added meaning
or significance during the course of an investigation or with the
‘passage of time, and could be relevant to-fiture law enforcement
_decisions. In addition, because many of these records come from the
. courts and- other state and local criminal justice agencies, it is -
. administratively impossible for them and the Bureau to ensure
comphance with this provision. The restrictions of subsection (e)(5)
would restrict and delay trained correctional managers from timely
exercising their judgment in managing the inmate population and
providing for the safety and security of the prisons and the public.




28 C. F R § 16 97(1() (emphaszs added) Plamtlff rejects thls ratlonale PL’s Opp n at 4, and

asserts that the Court must “determme Whether the exemptlon was Walved e1ther partlally or

: totally by the. [B’OP,] -due to its _conduct as set forth in” his affidavit. 7d. at 3; see generally P1.’s

AfE

The Court declines fo find a-waiver for two Teasons. _Fir_sf, it is not clear that the records

covered by the waiver provision are those generated by BOP staff and pertaining to disciplinary

- matters occurring within a BOP facility. Rather, the reguiation appears to contemplate
“consideration of' records originating outside of BOP. (from courts, for example) which find their
i W‘dy -int(")‘BOP"'S éstterns of records. ' Second the '1angdage of the Waivei' p;"ovision 1s permissive,

: and it is BOP s dec1s1on to waive the exempnon in Whole or in part

II_[ CONCLUSION

The Court concludes that BOP’s Inmate Central Records System is exempt from the

E'awt:uxétcy and darnages provisi'o'ns o'f'the Privacy Act, and, for this reason, plaintiff fails to state a
' ":damages clann upon wh1ch rehef can be- granted Accordmgly, the Court will grant defendant s
' 'mot1on for reconsxderatlon and Wﬂl grant defendant 8 motlon to dlSIIllSS An Order consmtent

: H'W"Lth ﬂ]lS Memorandum Oplmon W]H be 1ssuedseparately on this same-date.

(s x/,an «—m\

COLLEEN KOLLAR KOTE
‘ Unlj;ed States District Judge '




