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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AHMMED GHULAM RABBANI, | §
. - §
PETITIONER, §
§
V. : § : ,
. § No. 1:05-cv-01607-RCL

DoNALD J. TRUMP, et al. § '
. §
RESPONDENTS,  §

Memorandum Opinion:
Denying Petitioner’s Emergedcy Motion for an Independent Medical Evaluation
' and Treatment and Medical Records

Sumt;xag '

" The betitioner, Ahmmed Ghulam Rabbani, is a detainee at the U.S. naval station at

Guantanamo Bay. He has been on hunger stﬁke for fou: of tbe last thirteen years. There is some
question as to whether or not the petitioner is currently hunger sﬁking,' but the Court will, for the
most paﬁ, assume that his hunger strike continues fo this dasr. For much of the time ciuring which
he was hunger striking, the pcﬁtioner was subjected to i;1voluntary enteral feedings (fércc-
feedings). In September 2017, the new Senior Medical Officer (SMO) of the Joint Medical Group
(JMG) at Guantanamo Bay determined that the petitioner no longer needed these involuntary
feedings and ordered that they cease. The petitioner argues that this course of action threatens his

life and constitutes deliberate indifference to his serious medical needs in violation of his Eighth

'In its most recent filing, the Senior Medical Officer (SMO) at Guantanamo Bay related to the Court that the petitioner
told him that he (the petitioncr) was not on a hunger strike anymore, (BCF #376-1 q10). But neither the petitioner
nor his counsel have confitmed or denied this represontation. :
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Amendment right to be free from cruel and unusual punishment as set forth in Estelle v. Gamble,

429 U.8. 97 (1976).

The petitioner has now filed an emergency motion for a preliminary injunction seeking
the following relief under either the doctrine of Estelle and its progeny or pursuant to the All Writs
Act, 28 U.S.C. § 1651(a):

(1) The production of his physical and mental records since July 2017,
" (2) A medical evaluation to be performed by a medical examiner chosen by the
petitioner’s counsel;

(3) An order directing that the patmoner § chosen medical examiner be permitted to
provide the petitioner with any medical treatment the examiner deems necessary
and appropriate and that the medical staff at Guantanamo Bay facilitate that
treatment;

(4) The produchon of daﬂy rcpoﬁs about the pehtmner s phys:cal and mental health

(5) An order requiring the respondents to follow procedures governing medical care
provided to hunger-striking detainees that the petitioner alleges were in place prior -
to September 20, 2017—i.c., that the: medical staff at Guantanamo Bay resume
force-feeding the petitioner;

(6) An expedited briefing schedule.

Having reviewed all ofthe briefings and exhibits submitted to it, the Court will DENY
the petitioner’s motion in its entirety. While the Court finds that the petitioner has a serious
medical condition, the Court also finds that the petitioner is uniikely to be able to show that the
medical staff at Guantanamo has been deliberately indifferent to that condition. Therefore, his
deliberate-indifference claim does not support preliminary injunctive relief. The Court also finds
that relief pursuant to the All Writs Act is inappropriate because the petitioner is not likely to be
able to show that his life and health are in danger such that this Court’s jurisdiction is threatened.

The petitioner, Ahmm-ed Ghulam Rabbani, is al detainee at the U.S. nafal station at
Guantanamo Bay, He has been on hunger strike for four of the last thirteen years, There is some
question as to whether or not the petitioner is currently hunger striking, but the Court will, for the
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most part, assume that l.ﬁs hungef strike continues to this d.ay. For much of the time fiuring which
he was hunger striking, the petitioner was Subjo;cted to involuntary 'enteral feedings (force-
feedings). | v _ '

In September 2017, the new Senior Medical OﬂiCer (SMO) of the J oint Medical Group
(IMG) at Guantanamo Bay determined that the petitioner no longer needed these involuntary
feedings and ordered that they cease. Up to this point, the petitioner And the respoqdents largely
. agree. But beyond this point, the 'peﬁtioner and the respo:idents diverge dmstically; offering
wholly different accounts of what policies concerning hunger strikers are curently in place at
Guantanamo and of the current state of the petitioner’s health. So dnft‘ercnt are these accounts that
the Court will provnde separate summaries of them.

L The Petitioner’s Acconnt'

The petitioner allegés that, as of September i9, 2017, the new SMO at Guantanamo
enacted a new policy under which the medical staff wquld no longer provide any involuntary
enteral feedings to hunger strjke‘rs, leaving them with qnly. the options of eating normal food or
starving to death. In addition, the SMO ordered that the medical staff cease monitoring the hunger
strikers, leaving them without any medical care. The petitioner does not wish to end his hunger
strike, but he also does not wish to die, Beyond thag, the petitioner claims that even if he wanted
toend hishungef strike, he could not d6 so because he is entirely unable to eat normal food because
it would cause him to vomit and because he suffers from bleeding, indigestion, colon problems,
ulcers, and other ailments. As such, the pehtloner asserts that the end of mvoluntary feedings is,
for l'um, a death sentence. He cannot eat, and so he must receive involuntary feedmgs or die,

The petitioner alleges that his weight as of September 19, 2017, was 103 pounds, By

September 26, he weighed a mere 97 pounds. He alleges that he has signs of organ failure, He
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alleggs that he has fallen down .and lost muscle cc;ntrol on many occasions. He sayg.that he suffers
f"rom heart arrhythmia, insqmnia, hypertensibn, and chronic mental health issues, In short, thé
petitioner alleges that without immediate injunctive relieve he will scon be dead. .

The petitioner argues that this course of action threatens his life and constitutes
déliberate indifferenée to his serious medical needs in violation of his Eighth Amendment right to
be free from cruel and uﬁusual punishment as set forth in Estelie v. Gamble, 429 US 97 (1976).
As such he has filed an emergency :moﬁ'on for a preliminary mj unction secking the follc\JWing relief
under either the doctrine of Estelle and its progeny or pursuimi to the All Writs Act, 28 US.C. §
]651(a):-

" (1) The production of his physical and niental records since July 2017,

(2) A ‘medical evaluation to bé performed by a medical examiner chosen by the
petitioner’s counsel;

(3) An order directing that the petitioner’s chosen medical examiner. be permitted to -
provide the petitioner with any. medical treatment the examiner deems necessary
and appropriate and that the medical staff at Guantanamo Bay facilitate that
treatment;

(4) The production of daily reports about the petmoner s physical and mental health;

(5) An order requiring the respondents to- follow procedures governing medical care
provided to hunger-striking detainees that the petitione: alleges were in place prior
to September 20, 2017—i.e., that the medical staff at Guantanamo Bay resume
force-feeding the petitioner;

(6) An expedited briefing schedule.
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IL. The Government’s Account

The petitioner was one of the detainees whose status on the list was reviewed. In this -

re;riew, the SMO noted that 'the petitioner’s weight had Been relatively stable at éround 102 pounds
for the past year (October 2016 - October 2017). The SMO also noted that the petitioner had been
observed ea;ing solid food on a daily basis (despite his claims of being on a hunger strike) and
‘making smoothies for himself. The SMO estimated that the petitioner’s daily caloric intake was
approximately 1200 kilocalories per day. The SMO also noted that (contrary to the petitioner's
assertions) the petitioner was physically and mentally active—climbing stairs; walkmg unassisted;
participating in recreational time; engaging in conversation with the SMO, behavxoral hcalth unit

staff, and others; etc

Based on all of these obscrvatxons, the SMO determined that the petmoner was not

malnounshed and that mvoluntary feedings were no longer necessary to prevent death or serious

harm to the petitioner, Therefore, the petitioner was removed from the list of detainees approved

- for involuntary feedings.
—CONTAINGPROTECTER-INFORARION—
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The Government also denies that mcdica! monitoring of the pctitiopcr ceased once the
involuntary feedings ceased. According to the SMO, the petitionér was, afler his removal ’ﬁ'om
the Hist, at & minimum given daily ﬁisual evaluations by medical staff. The Government also
claims that it offered the petiltioner with specific medical procedures tailored to his medical needs,
such as endoscopic examinations of his colon. But the Government asserts that the’ petitioner
refused all medical care offered to him, including dental care, gastroenterology evaluations, and
even the provision of vitamins., After the petitioner filed his motion, though, the petitioner was
examined by medical staff. The Government claims that this examination showed no evidence of
any of thc physu.al axlmcnts of whxch the pctltloncr and his counsc! alleged thc pctitxoncr suffered.

Inshort, as'of the time of its mmal response, the Government asserted that the peuuoner :
was underweight, but otherwise healthy.
| But the pctiﬁdner’s condition detcriorafed in the time afler the Govemment filed its
rcspdnse. In a supplemental declaration, the Government informed the Court that it had placed the

 petitioner back on the list of detain;:es approved for involunﬁry enteral fepdings. According to
the Government, between October 13; 2017, and November 13, 2017, the petitioner’s weight
dropped from 102.4 pounds to 97.8 pounds. This dramatic weight loss resulted in the petitioner
being approved for an involuntary feeding, which he received on November 14. The Government
asserts that the petitioner has reccived no more involuntary feedings because, since that time, the
petitioner has “compliantiy drunk his prescribed nutritional supplement twice daily, thereby
obvmung the need for mvoluntary enteral feedmg ? (ECF #376 at 2) The Government further
asserts that while the petitioner has resumed consuming food, his weight has still dropped some,
with the petitioner weighing 96.2 pounds as of November 17, 2017 (the most recent date for which
—FHER RN ER-SE
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. the Court has data). Otl:xerwise, however, the Golvcmment claims that the Petitioner is- in stable
condition.
ML The Court Believes the Government’s Account.

As the petitioner notes in his reply, the stark coqtrast between the facts alleged in the
petitioner’s counsel’s affidavits and those alleged by the Government require the Court to make a
choice as to whom to believe, The Court credits the statements of the Government over those of
the petitioner and his counsel. The Government’s rci)rcscntations.arc based on the affidavits of
the JIMG and the SMO. The JMG consists of trained medical professionals who have daily
mteractlons with the petluoner The JMG’s and f:MO’s afﬁdavns are thorough and demlled They
make note of what i$ bad about thc pctmoncr $ healthin addmon to what is good. The pchttoncr s
counsel’s affidavits, meanwhile, are borderline apocalyptic and not based on regular interactions
bctwccn the petition and a medical professional. The Court does not douﬁt that the petitioner’s
counsel and expert psychiatrist are well-intentioned, but the JMG and SMO are in a much better
positidn from which to evaluate tﬂe petitioner, take accurate 'measurement's of his wciéhl and other _
vital signs, and observe his daily doings. In addition, the JMG and SMO have a better |
understanding of the policies and decisions that govern the géings»on at Guants;namo. It is
understandable that the petitioner tﬁay misinterpret the decision to remove him and others ﬁom
the list of persons approved for involuntary feedings as a cqmplclc stop of the program because

the petitioner likely would not have access to the full decision-making process. For these reasons,

- the Court believes the factual account given by the Government.
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Legal Standards

L Preliminary Injunctinns.

A preliminary injunction is “an extranrdinm'y remedy that may only be awarded ﬁpon
a clear showing that the plaintiff is entitled to such relief.” (mer V. Natural Res. Def. Council,
Inc., 555 U.8, 7,22 (2008)) “A pla:ntlff secking a preliminary i m}unctlon must establish [1] that
he is likely to succeed on the merits, [2] that he is hkcly to suffer irreparable harm in the ahscnce
of preliminary relief, [3] that the balance of eqﬁitiesltip; in his favor, and [4] that an injunction is
in the public interest.” (/d. at 20). By far the most important of these factors is the first, (Aamer
v. Obama, 742 F.3d 1023,1038 (D.C. Cir. 2014)). If the blaintifﬂpelitioncr cannot satisfy the first
| facto; and; show a likelihood of success on the mcﬁts, tht;,n it ?s not even necessary.to cpnsider the
other factors—the preliminary injunction will be dz::uied. (Greater New Orleans _Fair Hous. Action

Cir.v, HUD, 639 F.3d 1078, 1088 (D.C. Cir. 2011)),

Courtsin the D.C. Circuit have distinguished between preliminary injunétio_ns that seek
to maintain the status quo and preliminary injunctions that seck to alter the status quo.
Specifically, when a prchmmary injunction that would change the sratus guo is sought “the
moving party must meet a high standard than in the ordinary case by showing clearly that he or
she is entifled to relief or that extreme or very serious da:ﬁagc will result from.the denial of the
injunction.” (Sweis v. U.S. Foreign Claims Settlement Comm'n, 950 F. Supp. 2d 44, 48 (D.D.C,
2013), - |

1L Deliberato Indiffercﬁce to the Serious Medical Needs ;)f Detainees

In Estelle 'v. Gamble, the Supreme >Court concluded “that déiiberate indifference to

serious medical needs of prisoners constitutes the unnccessary and wanton infliction of pain
OO NG P RO TFECTER- NP ORI ON—
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proscribed by the B'ighth Amendment,” (42? US. 97, 104 (intemal.quotations and citations'
omitted)). The test for establishing that this standard has been violated consists of two parts.
First, the petitionér must establish that his medical condition is “objectively,
suﬁiéiently serious.” (Farmer v. Brennan, 511 U.S. 825, 834 (1994)). Such a medical condition
must be “a condition gf urgency, one that may produce death, degeneration, or extreme pain.”
(Nielsen v. Rabin, 746 F.3d 58, 66 (2d Clr 2014) (quoting Hathaway v. Coughllh, 37F.3d 63, 66.
' (24 Cir. 1994))). .
Second, the petitioner must establish that the medical ofﬁcers hAd the requisite,
: culpable state of nund——dehbcratc mdifference Thxs dehbcmtc-mdxﬁ'ercnce state of mmd
requires more {hian a mere showmg of medical malpractlce or neglect. (Estelle, 429 US. at 105~
06 (“[A] complaint that a physician has been n;:gligent in diagnosing or mﬁng a medical
condition does not state a valid claim of medical mistreatment under the Eighth Amendment.”)ﬁ
Brown v. District ofCo!umbla, 514 F.3d 1279; 1283 (D.C. Cir. 2008)). Ratht.:r,jit is equivalent to
“sut;jective recklegsn_ess as used in the criminal law.” (Farmer, 511 U.S. at 834, !.339 (1994)). As
such, the detaining authority or treating physician can violate the petitionet’s constitutional rights
“only if he knows that [the petitioner] face[s] a substantial risk of serious harn§ and disfegai;ds that
risk by failing to take reasonable measures to abate it” (Id at 847). And finally, courts are less
likely to find that there has been deliberate indifference to a serious medical need when that
medical need is the result of or exacerbated by the petitioner’s voluntary decisions. (See Brown v.
Graham, No. 07-cv-1353, 2010 WL 9428251 .at *13 n.31 (N.D.N.Y. Mar. 30, 2010) (finding that
the “fact that plamtnff risked undermining hns health by conductmg a voluntary hunger strlke
undercuts his claim of deliberate indifference to serious medical needs™ and listing other cases that
reached the same conclusién); Rodriguez v. Briley, 403 F.3d 952, 953 (7th Cir. 2005) (reasoning
: =PRI
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that a prisoner cannot be permitted to “eng?neer” an Bighth Amendxpent violation by willingl.y
going on hunger strike and then blaming his captors vwihen the foreseeable medical complications
arise)). | |
HI.  The All Writs Act

The All Writs Act, 28 U.S.C. § 1651(a), grants to all courts created by Congress the
power to “issuc all writs necessary_o;' appropriate in aid of their respective jurisdictions and
agreeable to the usageé and pﬁnciples oflaw.” Tobe clear, the All WritS Act does not itself create
or expand a court’s jurisdiction, it only granis to a court power “in aid of” protecting the court’s
ex.ivsﬁngjm‘isdicl.ion. »(C!in{on v. Goldsmi?h, 526 US 529, 534—36' (1999)). Bﬁt just because a -
v;frit may be legitimately “.in aid of” a tourt’s existing jt‘lrisdictiﬁ:n doés not mean that the court

may issue that writ under the All Writs Act. Rather, the All Writs Act only authorizes the issuance

* of writs that are “agreeable to the usages and principles of law” (28 US.C. § 1651(3)).

Determining whether a particular writ is “agreeable to the usages and principles of law” foquircs
a couxt to exa;nine the w@on law and pther “usages and principles™ that have constrained tﬁek
issuance of such writs “down through the years.” (Jories v. Lilly, 37 F.3d 964, 968 (3d Cir. 1994);

Rawlins v. Kansas, 714 F.3d 1189, 1196 (10th Cir. 2013)). o
The All Writs Act .is a noh-preferred remedy; Writs iésued under the A,-ct are Qnsidered
“extraordinary measures,” so if there are adequate, alternative remedies ﬁt law or other measures
that a court may take to resolve an issue without resorting to a writ, then a writ .ought not be
granted, (See Goldsmith, 526 U.S. at 537, H'I'Cmty Dev. Corp..v. Barton, 569 F.2d 1351, 1359
(11th Cir. 1978)) Despite providing an extraordmary remedy, courts have expressly recogmzed
that the All Writs Act has a role to play in the habeas context. Accordingly, the Act permits a
court “to enjoin almost any conduct which, left unchecked, would have . . . the practical effect of ‘
—FH-EBD-ENDER-S el
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diminishing the pourt’s powet to bring thf: litigation to a natural qomlusim.“ (Klay v. Unfted
Healthgroup, Inc.,376 F.3d 1092, 1102 (11th Cir. 2004) (-intemal quotation omitted); see also Ala.
Great S, Ry. Co. v. Thompson, 200 U.S. 206, 218 (1906) (federal courts “may and should take such
action as will defeat attempts to wrongfully deprive parties . .. of the protection of their rights” in
the federal courts)). Such concerns are especially acute when the harm to a court’s jurisdiction
over the detainee may atise from the death or incapacitation of the detainee.
L The Petitioner Is Not Likely to Prevail on the Merits of His Claims Under Either
the “Deliberate Indifference to Serious Medical Needs” Standard or the All
Writs Act. o
A. Deliberate Indifferen-cé to Serious Megdical Needs
 The petitioner is unlikely to prevail on the metits of showing that the medical staff at
Guantanamo has been dcliberatcly indifferent to his serious medical needs. The Court ﬁndsl that -
although the petitioner does have a scrious (though sclf-inflicted) serious medical need, there is no
reliable evidence to support the contention that the medical staff has been indifferent to tha need,

deliberately or otherwise.

I. The Petitioner Has a Medical Condition that Is Objectively, Sufficiently
Serious. '

First, the Court ﬁﬁds that the petitioher’s weight loss, already low body weight, and
probable malnutrition (though mostly caused by his own hunger strike), in addition to possible,
undiagnosed comorbidities, constitute an objectively, sufficiently serious medical need. Though
the petitioner anid the Government disagree as to almost every particular regarding the petitioner’s

health (as described in detail above), the Court finds that the Government's “Supplemental
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Declaration of_the JTF-GTMO Senior Medicnl Officer Addressing Petitioner Rabbani’s Cgrrent
Hea;lth and Enteral Feeding status" essentially concedés this point. (ECF #376; ECF #376-1).

In the Supplemental Declaration, the SMO informed the Court that on November 13,
2017, he “recommended Mr. Rabbani for involuntary enteral feeding because immediate treatment
was necessary to prevent death or serious harm.” (ECF #376-1 §4). According to the SMO, on
November 13 the petitioner weighed 97.8 pounds, 4.6 fewer pounds than he wcighcd one month
earlier. (/d. 5). This weight loss represenis a 4.5% decrease in body weight in 30 days. And
while thc pefitioner remained physically active, the SMO obscrved a marked decrease in the
. petitioner’s fac1al fat and a cha.ngc in the- pmmmence of the petltmner s shoulder bladcs that
mdlcated a further loss of muscIe miass. (Id.) Based on these obscrvatxons, the SMO concluded
that the petitioner “now had a medical indication for an involuntary mt:t_iical procedure to prcvcnt_
_ death or serious harm.” (Id). If, as the SMO says, the petitiohér was at risk of death or serious
harm, it can hardly be denied that the petitioner’s health was in “a condition of urgency, one that
may produce death, degeneration, or extreme pair;.”. (Niélsen, 746 F3dat 66).

The petitioner was enterally fed only once following the SMO’s recommendation that
he be approved for involuntary feedings, and that feeding occurred on November 14,2017. (ECF
#376-1 16). According to the SMO’s Supplemental Déclaration, which the Court finds credible,
the petitioner has since that time compliantly consumed Ensure Plus in accordance with the IMG's
recommendations and has also (according to the puards at Guantanamo) eaten other food of his
own accord. (/d. Y7, 10). |

Bu-t this does not change the‘Court’s. determination thz;t the petitioner is suﬁ'eriné from
an objectively, sufficiently serious medical condition, The petitioner’s weight as of November 17,
2017 (the most recent weight provided to the Court by the SMO) was 96.2 ﬁounds, even lower
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thanitwasa i'cw days earlier whcn the .SMO recommended the pctitioner for involuntary fcedings.
(fd. §10). In addition, the petitioner is anemic, has abnormal electrolytes, and remains at risk of
malnutrition.? (/d, 918-10). The SMO himself ‘states that once the petitioner “no longer has a
medical indication for involuntary enicral feeding, tthc S_MO] will request that the current
authorization for involuntary entergl feeding be revoked,” implyiné that the petitioner’s health is
still sufficiently at risk to justify involuntary feedings should he cease willingl)i to ccnsume
nutrition. (Jd. 1]i 1). And lastly, the SMO states ihat'he is “concerned about the possibility of an
underlying, incomp]ctcly differentiated medical prcblcm unrelated to his protest but possibly
contribmixig to -his .s&icccssﬁxl abiliiy to -lose 'Tveight.” (Id )1]12).- In iight of the pcti'tioncr’s .
continuéd eligibility. for involm;tary" feeding. and the pobsibility of cou-iorbidiﬁes, the .Ccurt.
concludes that thc petitioner does have an objectively, suﬂicwntly serious medical condition as

contemplated by Estelle and its progeny

2. The SMO and JMG at Guantanamo Have Not Been Dellbcrately Indiffercnt
to the Petitioner’s Serious Medical Needs. :

Havmg established that he has a serious medtcal condition, the petitioner must now
show that those in charge of his medical care at Guantanamo have been dellberately indifferent to
his medical needs. This the petitioner fmls to do.

The petitioner alleges that on Seplember 19,2017, the SMO had “ordered that -medical

staff forego . . . long-standing policy and stop force-feeding the hunger strikers and cease the

? Concorning the risk of malnutrition, the SMO says that the petitioner “demonstrates physical signs of malnutrition
without biochemical evidence of malnutrition,” (ECF #276-1 §11)., Butthe SMO also notes that “some bicchemical
merkers [of malnutrition] are influenced by hydration status and can be ‘falsely normal.’” (/d. 8). Given the
petitioner’s dehydration, then, the Count is not willing to rule out malnutrition. To be clear, the Court is not questioning
the medical judgment of the SMO, who also notcs that the petitioner bears some indications of malnutrition; the Court

is only saying that for purposes of the threshold determination of whother there is an objeotively, suffi cnently sorious
medical need, the Court takes the possibility of a “false normal® seriously,
=R R ERS i
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medical monitoring of their now rapidly declining health.” (ECF #363-1 at 2). As charactéﬁzed

' .by the petitioner, this new policy was absolute——nc; more forcc-fe&dings—-a;xd deriionstrated that
the SMO and JIMG were “no longer interestéd in preservmg their health or even their lives,
regardless of the hunger strikers’ wishes.” (/d. at 7). This policy was‘enacted, according to the
petitioner, “to coerce him to stop his peaceful strike.” (/4. at 9). Even when he requested a force- ‘
feeding, the SMO refused it, stating that any harm he suffered as a result was his “own choice.”
(Id. 8t 7). The peiiﬁoner.assexts that the JMG ceased to take his weight on a daily b.asis' or to

provide medical observation and also denied him medical care gexierally.

The Govemment’s reSponse reveals a much more nuanced sxmanon than, the

. » ! i

The petitioner was one of the detainees whose status on the list was reviewed. In this
| review, the SMO noted that the petitioner’s weight had been relatively stable at around 102 pounds

for the past year (October 2016 ~ October 2017). - Although this is significantly below the

petitioner’s ideal weight of 129-135 pounds, the SMO noted that “when a detainee has lived long
term in a state of undernutrition (low body weight), the body makes adjustments to live at that '

weight and the wcxght alone is no longer an indicator of malnourlshment " (ECF #368-2 ]15).
=B NDER-G el i
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More irgportant than the weigh_t itself, then, are “tt]rqnds in the baseline we'ight (usual
~ bodyweight),” which Ib defined as “the weight o{rer the preceding 12 montﬁs.“ (Jd.). Essentially,
the frame of reference for determining what is an acceptable weight for the detainee changes over
time. Therefore, it became much less important that the petitioner’s intake weight was 129 pounds
and much more inﬁportant that his weight had remained relatively stable for more than a year.

In that review, the SMO also noted that the petitioner had been observed §ating solid
food on a déily basis (despite his claims of being on a ﬁungcr .;;trike) and makiﬁg smoothies ‘for
himself. (Id. {13), The SMO estimated that the petitioner’s daily caloric intake was approximately
1200 kﬂocalones per day. (Id n7n. The SMO also notcd that (conlrary to thc pctmoner $
assemons) the pctzt:oncr was physically and mentally active—climbing stairs; watking unassisted; ‘
participating in recreational time; engaging in conversation with the SMO, behavioral health unit
staff, and others; etc. (Jd. 7y 14, 16-1 7).

Based on the petitioner’s stable weight, observed and estimated caloric intake, physical
and mental activit‘y, and other indicators, the SMO detmpincd that i:;voluntary fchix;gs were no
longer necessary to prevent death or serious harm to the petitioner. (/d. at 16-17). The SMO
found that “other than his low weight, [the petitioner did] not show any medical signs that would
support the continuation of enteral feeding” in September 2017, (ECF #368 at 15). The SMO
concluded that the petitioner was not malnourished and that he had no known medical condition
that even required daily monitoring. (Jd.). Therefore, the petitioner was removed from the list of
detainces approvcd for mvoluntary feedings. (ECF #368-2 ﬂ 16-17).

As such, the initial declslon to stop force-feeding the petitioner was nont made with
indifference to his health, but was rather an informed decision made by an attentive medical care
provider. The petitioner may not have liked that determination, but the petitioner’s treatment

—FHEEB-ONDER-SE '
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preferences are largely i;'relevant to this- analysis, (E.s‘te!.!e, 429 U.S. at 107 (“But. the question
whether [certain] forms of treatment is indicated is a classic example of a matter for medical
judgment. A medical decision not to ordér an X-ray, or like measures, does not represent cruel
and unusual punishment.”); United States ex rel. Hyde v. McGinnis, 429 F.2d 864, 867 (2d Cir.
1970) (finding that a prisoner has no right to the specific “type or scope of medical care which he
personally desires™)).

Also baseless are the 'peﬁtioner’s claims that he was refused medical care gcnemlly.
According to'thc SMO, the petitioner was, after his removal from the list, visually examined on a
daily basis by the JMG and could receive phys:cal exammatlons if he wanted. (ECF #368-1 1}14)
But the petmoner de not want physmal exnmumuons or any other mcdxcal care. In fact, the
pelitioner actively refused all medical care in the period following his removal from the list,
including dental care, gastroenterology evaluations, and. even the provision of v-iﬁmins. (ECF
#368-2 {{ 16, 19). What the Court faces is a situation in which a detainee refuses to participate in
his own healthc.arc, turns down repcgtcd offers of care, and then claims medical neglect. The
petitioner cannot artificially manufacture a deliberate indifference claim in this manner,

Further reinforcing the Court’s conclusion is the fact that, after the petitioner filed his
motion, the JMG conducted a medical examination of the petitioner. In that review, the IMG found
no evidence that the physical issues enumerated in the petitioner’s counsel’s affidavits existed at
the time. (ECF #368 at 17). The SMO also informed the Court that, per standard medical
procedures the pclmoner would contmue to be examined and that he would be reconsidered for

mvolmtdry feeding if “his phyatcal appearance combmcd with his weight or other factors
suggested malnourishment.” (ECF #368-1 §/14). That is exactly what happened. When the

petitioner’s weight dropped significantly the second month afier his involuntary feedings stopped,

=R NP ER-G i
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he was reconsidered and reapproved for involuntary feeqings. (ECF #376 at 2). Tlhese are not the
actions of a callous and indifferent medical cc;rps. Rather, the IMG has-perf'onned as attentive and
responsible medical professionals should,

Finally, the Court turns to the SMOQ’s “quip” that any harm befalling the petitioner
following the cessation of the involuntary feedings was the petitioner’s “own choice.” The
petitioner makes much of this statement in his‘brief's, arguing that it shows the deliberate
indifference with which the SMO and the JMG in general fegard the petitioner’s life and health,
The Court does not agree, The policy of the JMG is to approve a detainee for involuniefry feedings
only when “medxcally necessary to prevent death or senous harm * (BCF #368 2 413). Imphcrt
In this standard i is the realization that there are harms that can rcsult from a Hunger strike that do
- not rise Lo the level of a risk of death or serious hatm. These we allow a detainee to suffer Only
once a hunger striker is at nsk of death or serious harm must the SMO and JMG intervene and
perform involuntary enteral feedings. When exactly this time arrives and when it ends is a medical
dc_termination‘requiring a “compmhenéive, multi-factor evaluati;)n of the detainee’s heaﬁh” as
. described above, (ECF #368 at 13). Dectainces are never happy with the determination no matter
the result, Detainees have sued challenging the determination that they were at risk of death or
serious harm, (damer v, Obama, 742. F.3d 1023 (D.C. Cir. 2014)). Detainees have sued
challenging the manner of force-feeding after a determination. (Jd.). And now a detainee sues‘
challenging the determination that he was not at risk of death or serious harm, In light of this, the
Court interprets the SMO’s statement not to reflect deliberate indifference to the life and health of
the ﬁetitioncr. Rather, the sia'tement, if indeed it was rﬁadc, was more likely an acknowledgment

that our system tolerates a certain amount of suffering on the part of detainees who voluntarily

bring it upon themselves.

—FHEB-NBER-GEAE—
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Having considered all of the affidavits and other evidence before it, the Court ﬁmis no
evidence that could support a finding that the SMO and JMG have becn deliberately mdnﬁ'erent to
the petitioner's serious medical needs. Instcad the Court ﬁnds that the SMO and JMG have bccn
remarkably attentive to the patient’s needs and careful in their attempts to balance the petitioner’s -
right to engage in a hunger strike with the need to preserve the j)ctiﬁoncr’s life. For these reasons,
the plaintiff is unlikely to show that he will succeed on the merits of his deliberaté-indiffércncc |
claim.

B. The All Writs Act

The petitioner’ s argument concerning the All Wnts Act is mseparably related to his
" argument under the dehberate-mdﬂerence standdrd. The petmoner argues' that the refusal of the
medical»staﬁ‘ at Guantanamo to resume involuntary enteral feedings endangers his .life and his -
capacity.to interact with his attorneys. If the pefitioner dies, this Court will have obvious trouble
exercising jurisdiction over his habeas petition. 'LikeWise, if the peﬁﬁon&’s health degrades to the
‘cxtent ﬁat it “impedes the attomey—clicm relaﬁonsbip” because. of fatigue, collapsing, and mental
and emotional instability, then his access and ability to participate in habeas proceedings will be
impaired. (See Al-Oshan v. Obama, F.. Supp. 2d 1, 6 (D.D.C. 2010); Tumani v. Obania, 598 F.
Supp. 2d 67, 70-71 (D.D.C. 2009)). |

These arguments would be compelling if the Court, as a factual matter, actually
believed that the petiﬁoner was likely to die or become incapacitated in the near future, But as the
Court discussed in great detail above, while the petitioner has a serious medical condition, he is
al:v.o receiving excellent, atfentive care. The medical. staff at Guantanamo eveE resumed forced-

feedings briefly when the petitioner indicated that it was necessary. Simply put, the Court has full L

confidence that the medical staff at Guantanamo is doing its job and that, as a factual matter, the
=FHERNDER-S
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pl aintiff's life and health are not so threatened as to pose any threat to this Comfs jurisdiction over

The Court also finds that the relief the petitioner requests is inappropriate given the

availability of courses of action short of an extraordinary writ that can protect the patient’s life and

health. First and foremost, the petitioner can end bis hunger strike.> Short of that, the petitioner

may continug his hﬁnger strike, but stop refusing the other medical procedures that have been

offered to him (such as the gastroenterology evaluations that could help the JMG to discover the

source of his bloody stools). The pointis that many of the risks to the petitioner’s life and health

are the mult of his own cho:ces Ifhe truly is conccmed about preserving thls Court’s Junsdnctwn

over his habeas petitibn, he is frce to stop placing lnmself at risk. The’Court does not think it -

appropriate to find that a petitioner may voluntaﬁly pursue a course of action that threatens his

6wn life and then petitioﬁ for an extraordinary writ. commanding someone el.se 1o stop him when

it looks like he might succeed. The medlcal staff at Guantanamo has demonstrated that it will not

- allow'the pctmoner to dic or come to scrious harm. The Court will afford to the pctrtloncr no
~ greater relief in the face of his chosen course of action.

C. Conclusion
For these reasons, the |EZ«)urt finds that the petitioner is unlikely to succeed on the merits
of either his deliberate-indifference claim or his claim under the All Writs Act. For this reason

“alone the Court could deny his motion for a preliminary injunction. But the Court will proceed to

analyze the other Winter factors for thoroughness. .

3 As the Court has previously mentioned, the petitioner may have done so already, (ECF #376~l 110), but without
confirmatian from the petitioner hlmself the Court will not agsume this to be true.

= CONTANGPROTEOFED-INFORNAPION=
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II.  The Petitioner Does Not Face lrreparable Injury Without Re!lef.

The harm that the party pursumg a preliminary i mjuncuon seeks to prevent may not be
speculative or merely possible. Rather, the moving party must establish that irreparable harm is
“likely in the absence of an injunction.” ((Winter, 555 U.S. at 22) (emphasis in original)). In this
case, evaluating whether the petitioner is likely to face irreparable harm without an injunction is

inseparably related to the analysis of the merits of the petitioner’s claims. The harm that the

petitioner alleges is the “imminent danger” that the SMO’s chosen course of action representsto

the petitioner’s health. (ECF #363-1 at 16). As. the Court has made clear, the policies and

: prooedu_res that Guantanamo pemomwl have in place are sufficient to avoid the catastrophic

conscqucnccs of which the petitioner warns. Guantanamo personnel have not ceased momtormg

the peuuoner s health, They have not refused to perform mvoluntary feedmgs when they have
| found it necessary. And the SMO’s thorough evaluation of the petitioner’s health reveals that the
petitioner is “medicglly stable.” (ECF #376-1 §11). For these reasons, the Court finds that the

petitioner’s fears of death and “total organ failure” are overblown. (ECF #363 at 1),

The petitioner’s health is stable and likely to remain so. For that reasons the Court

finds that the petitioner does not face a risk of irreparable harm without injunctive relief,
I, The Balance of the Equities Does Not Favor Granting Injunctive Relief,
The third Winter factor requires that the C§urt balance the equities of the case. (555
U.S. at 20). In this case, the balance of the equities does not favor the petitioner.
The i:etition;r argues that allowing an independent medical evaluation by a noq-
military doctor would pose nt; great burden on the Government, The logistics of the visit itself are
easy to arrangé, and the requirement that the medical officers at Guantanamo administer any

treatments the non-military doctor may suggest is nothing more than “the requirement to provide
= CONFAING-BROTFEOTED-INESRMATEO N
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care to prisoners of walr." (ECF 363-1 at iS). Ti}is assessment is incormcp It is indeed easy for a
non-military doctor to fly to Guantanamo. But requiring the medical officers at Guanténamo to
follow the orders of this supposéd!y iﬁdcpcndcnt doctqr i5 much more than “the requirement to
provide care to prisoners of war"—it is a coup that subjects the medical judgment and authority of
the IMG to whatever supposedly neutral physician the petitioner’s counsel selects. The Court
agrees with the Government’s characterization of the petitioner’s nequcstedl relief as “nothing short

of a full takeover of Petitioner’s medical care by an expert of Petitioner’s choosing, as well as

dictation by Petitioner of the procedures at Guantanamo for dealing with hunger-striking detainees

and thc requlrcment that IMG pcrsonncl conduct whatcver medical proccdurcs Ihat Petitioner’s

cxpcrt requests.” (ECF 368 at 29—30) This goes far bcyond the requitement that thc Umted Stafes

provide care to prisoners of war (or, more accurately, to dctamces, because the petitioner is not

legally a prisoner of war). Rather, this is an attempt by the petitioner to receive that to which he

has no right, not just medical care, but “the type or scope of medical care which he personally
desires.” (McGinnis, 429 F.2d at 867). The burden the petitioner’s requested relief .\‘vould impose
on the Government, then, is much higher than the petitioner suggests.

The éeneral upending of the chain of command among the medical decision-makers at
Guantanamo that the petitioner’s requested relief would cause is not the only burden posed to the
Government in this case. Other portions of the petitioner’s requested relief present their own

concerns,  Of particular concern to the Court is the petitioner’s request for the disclosure of

comprehensive daily rcports on the petitioner’s physical and mental health, which the petitioner -

requests to be dt.lwered immediately to counael even if they contain clasSIﬁed (or potentially
classified) information. A request for a client's medical records is one thing. (See Al-Joudi v.

Bush, 406 F, sup. 2d 13, 20 (D.D.C. 2005) (ordering the production of medical records); I-?umyn
=FHEER-URBER-GEA—
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v. Gates, 588 F. Supp. 2d 7, 10-11 (D.D.C. 2008) (same); Tumani, 598 F. Supp. 2d at 69-71
(same)). But a request for compréhensive daily reports thh no initial regard to the potentially
classified nature of their contents is another. Granting this relief would require the medical staff
at Guantanamo to expend an inordinate amount of time tending to a single detainee—and thatto a
detainee who has a habit of willfully refusing medical examinations—and would require the
Government to risk the disclosure of classified information unnecessarily. In this case, the burden

of complying with the pétitioner's requests is much higher than;v;'ould be the case if the petitioner
merely requested a routine disclosure of his medical records to counsel.

Agamst this burden, the petxtloner sets forth his conshtutxonal nghts to adequate
medlcal care and to be free from the “unnéccssary and wanton infliction of pain.” (ECF #363-1 at
18 (quoting Estelle, 429 U.S. at 104)). - But as the Court has already explained, the petitioner is

unlikely to succeed in showing that the Governmentbas deprived him of these constitutional xights.. |
The balance of the equities, then, is this: on the one hand we have.the heavy burden of supplanting
the éﬁtbority of the medical (;fﬁcers at Guantanamo with the will of physicians selected by the
petitioner’s counsel and the administrative burden of comprehensive daily examinations and the
unnecessary disclosure of classified information; and on tbe other hand we have the pcﬁﬁoner’s
health, which is closely monitored by the JMG and is threatened, if at all, by the petitioner’s own
choices, and the petitioner’s constitutional rights, which he cannot show are being violated.

The equities m this case, then, favor denying the injunction that the petitioner requests.

IV.  Injunctive Relief Is Not in the Public lnte;'esl.

The petitioner argues that it would.harm the national securit); interests and image of lht;

United States were he to starve to death. (ECF #363-1 at 19 (citing A/~Joudi, 406 F. Supp. 2d at

20)). This statement is truc on it face; the death of a detainee in American custody resulting from
—=FHE RN ER-B B .
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medical neglect wguld look very bad and ct;rtainly would not be in t}me public interest. But me
statemént presupposes that the pétitioner will—or at leasi is likely to—be pennittéd to dicasa
result of his hunger strike while under the care of the JMG. That is not true. The harms to the
United States’s national security interests and image of which the petitioner warns will not come
‘about because, as the Court has already explained, the petitioner is receiving competent care from
an attentive medicgl staff that is aware of the petitioner’s medical negds ahd is not disposed to
~ allow the petitioner to wither away and die-under its ws;uch;

The JMG’s policy of conducting 'involuntary enteral fe,edings “when medically

'necessary to prevent death or serious hann” or when the pctltioner ) ‘physwal appearance

combmed with his weightor other factots suggest(s] malnounshment” remains in full force,” (ECF
. #368 at 12, 16). And 'the SMO and the JMG have demonstrated that t_lzey takes this policy
seriously, haviné briefly resumed invohintary .enteral feedings 6f the petitioner when 'he
demonstrated signs of malnutrition and having continued monitoring his weight and nutritiona!
intake sincevtha't'time. (ECF #376 at 1-2), In addiﬁon, the Court believes the Govemx'n;nt’s
representation that the petitioner is fully capable of eating solid food (which he has been observed
doing) and of drinking smoothies and Ensure Plus should eating prove uncomfortable. For these
reasons, the Court finds the éctitioncr’s chamctcrizatic;n of the ne;&r SMO’s medical policies and
determinations as a “death sentence” to be gross hyperbole and his proffered harms to the public
interest to be speculative at best. (ECF #363-1 at 19).

While the harms to the public interest that the pctltloner alleges are speculative, the
Court also finds that granting the pemloner s requested relief would harm the public interest by
creating a perverse incentive structure. The petitioner’s arguments regarding the public interest

boil down to this: “Give me what I wantor I’ll hurt.mysclf, maybe even kill myself, and that would
~=CONFAINGPROTECTED-INFORMAFION—
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look bad to the rest of the world.” Such. threats cannot be entertained. (Cf Rodrtguez, 403 F.3d '
at 953 (“A prisoner cmmot force the prison to change its rules by going on a hunger stnke and
blaming the prison for his resulting loss of welght. He cannot, in short, be permitted to engineer
an Eighth Amendment violation.”) (internal citations omitted)). Encouraging self-harm amohg
MmawSﬂt Guantanamo Bay or anywhere else—is not in the public interest. To do so would
threaten the capacity of detention officers to maintain order. Detention officers must have
ﬂexibi]ity' to.deal with situations such as the petitioner’s, flexibility sufficient to balance the
| requirement of preserving the health of the petitioner with the need to mamtam order. Subjcctihg
the SMO and IMG’s mfozmcd mcdxcul Judgment to crmcal judicial overslght and the demands. of
physxclans selectéd by detaxnecs lawyers does not allow for that flexibility.

Because the haqns to the pubhc interest of which ‘the petitioner warns are speculative
and improbable and because granting the peﬁfionef’s motion would be detrimental to the public
interest in maintaining order and discouraging self-harm amoné detainees, the Court finds that this
factor weighs against granting zla preliminary injunction. . |
For these re'asons, the Court will deny the petitioner’s motion in its cntirely:

A separate order shall issue.

SIGNED this Z g day of December, 2017.

HON%:BLE ROYCE LAMBERTH

UNITED STATES DISTRICT JUDGE
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