. _UNITED STATES DISTRICT COURT -

FOR THE DISTRICT OF COLUMBIA FILED
0CT 3¢ 2006
'DERRELL GILCHRIST, i AT MY VHITTINGTON LERK
Plaintiff, )
o | | ;  Givil Action No. 051540 (RJL)
 DEPARTMENT OF JUSTICE, | ; |
| Defendant. )%

MEMORANDUM OPINION

This matter is before the Cou_rt.on defendant’s renewed motion for summary

_j'udgment. Having considered the motion, plaintiff's opposition, and the entire record of

- the case, the Court will grant summary judgment f_or defendant.

i. BACKGROUND

~ In 2004, plaintiff submitted two requests for information under the Freedom of

: Information Act (“‘FOIA”), see 5 U.S.C. § 552, to components of the United States

~ Department of Justice.

A. Criminal Division
In April 2004, plaintiff submitted fo the United States Department of Justice,
Criminal Div.ision, the following FOIA request: |
- All information. pertaining to “order” granted by.Dept. of Justice
in USA vs. Gilchrist],] Docket No.: DKC-02-0245 issued in

2002 to Office of'th_e US Attorney[,] Greenbeilt[,] MD to permit
the prosecution of above case after acquittal in Prince




" Georgél']s County MD of same Charge, aslo [sic] called “Petit
Order.” ' .

~ Memorandum in Support of Defendant's Renewed Motion for Summary Judgment

 '- (“Def.'s Mot.”), Declaration of Anthony J. Ciccone (“Cibcone Decl.”), Ex. 5 (FOIA'

- ‘Request). On August 27, 2004, Criminal Division staff notified plaintiff that one
responsive record had been located; that record was releésed in full. Compl., Ex. 3
- (Response to Reques’r No. CRM-200400734-P). That record was a copy of an April 29,
2002 letter from J.C. Keeney, Deputy Asst. Attorney General, Criminal Division, to the
: "Uni.ted States Atftorney for the District cif 'Nlaryland regarding the “Dual Prosecution of
- Darrell Lamont Gilchrist.” /d. In addition, staff notified. plaintiff that records which
briginated with the Office of the United Stétés Attorney for the District of Maryland had
- been referred to the EXecutive Office for United States Attorneys (‘EOQUSA”) for that
| component’s direct response to him. /d. |
By letter dated September 30, 2004, EOUSA-staﬁ notified plaintiff that ali_of the
- records (one three-page document) referred by the Criminal Division iivere withheld in
full under Exemptions 5, 7(C), and 7(.D). Ciccone Decl. 119 11-12 & Ex. 6 (Letter from
- MA O’Rourke, Asst. Dir., FOI/PA Staff, EOUSA). Plaintiff appealed the EOUSA’s
decision to the Justice Department’s Office of Information an_d.Privacy (“OIP"). Compl,,

EX. 6 (Appeal of Request No. 04-3179-R). OIP affirmed the EOUSA’s decision. /d., Ex.

- 9 (Response to Appeal No. 05-0285).

| B. Executive Office for United States Attorneys
In the request to the EOQUSA, plaintiff sought:

The specific order reléting to U.S.A[] vs[.] Gilchrist, Docket
. NO: Dkc-02-0245 pertaining to Petite Policy or Order granted
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to U.S. Attorney[']s office for the District of Maryland in above
cited case for ARMED CAR JACKING to be retried.

Def.’s Mot., Ciccone Decl., Ex. 1 (FOIA request dated June 2, 2004) (capitalization in

original). EQUSA staff acknowledged receipt of the request, which was assigned

Request No. 04-2365, by letter déted July 26, 2004. Compl., Ex. 2 (Letterlfrom M.A.
O’Rourke). On October 29, 2004,. EOQUSA staff noﬁfied plaintiff that a three-page
document had been located, and that all pages were Withheld in:full under Exemptions
5, 7(C) and 7(D). Ciccone Decl. M17; Compl., Ex. 5 (Le’rter from M.A. O'Rourke). In
addition, the letter informed plaintiff that staff referred one document (one page) to the
Justice Dep.é'rtmen_t’s Criminal Division for that corhponent’s d'ireci response. Compl.,
Ex. 5. The Criminal Division released that document in fu!l‘on‘January 6, 2005. Id., Ex.
8 (Letter from T.J. Mclntyré,' Chief, FOI/PA 'Unit,' Office of Enforcement Operations,
Crim'iﬁai Division). This document was another cqpy of the April 29, 2002 letter from
J.C. Keeney, Dep{uty A‘ssistanf .Attorne‘y General, Criminal_ Division, to the United States
Attorney for the District of Méryland authorizing the prosecution of Darrell Lamont
Gilchrist for carjacking and use of a firearm duﬁng a crime of violence notwithstanding
his prosecution in state court for offenses involving the same transactions. See Compl!.
fi6 & Ex. 3.

The document referred by the Crimina! Division to the EOUSA was the same

document found in the EOUSA'’s records: a “three-page recommendation memo and

cover letter from the USAO-MD seeking a waiver of the Department’s so-called ‘Petite’

policy on dual prosecutions.;’ Ciccone Decl. § 16. Since this litigation began, defendant

has released the first page, a “cover letter dated April 18, 2002, transmitting the
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stibéf'ahti\fé und-érlylihg? recommendation rhéhﬁd':ra'ndﬁm;;* Id. 'ﬂ 17 & Ex. 11 (Letter from

~ D.A. Johnston, Asst. 'Unite_d Sjtét.es Aﬁorney).g The decision itself wés released in full by
both the Criminal Diviéion and the EOUSA.

Plainiiff brings this action under FOIA for the release of the recommendation
memorandum in its entirety. |

- ll. DISCUSSION
“A. Summary Judgment Standard

To Qb’cain summary judgment ina FOIA acﬁon, an agency must show, viewing
the facts in the light most favorable to the requester, that there is no genuine issue of
| ~ material fact with regafd to the a'gen_cy's compliance with thé FOIA. Steinberg v. United
States Dep't of Justice, 23 F.3d 548, 551 (D.C. Cir. 1994) (quoting Weisberg v. United
~ States Dep't of Jusfice, 745 F;2d 14?6, 1485 (D.C. Cir. 1984)). The Court may award
summary.judgment solely on the inforrhéti'on provided in affidavits or declarations when
they describe “the jﬁstifications for nondisclosure with reasonably specific detail,
demonstrate that the information withheld logically falls within the claimed exemption,
'iand are not contfqverted by either contrary evidence in thé record nor by evidence of

agency bad faith.”! Military Audit Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981).

! [In support of its summary judgment motion, defendant submits the

declarations of Anthony J. Ciccone, Kathy Hsu and Deborah A. Johnston, Mr. Ciccone
- is a Senior Attorney Advisor assigned to the EOUSA’s Freedom of Information &
Privacy Staff. Ciccone Decl. § 1. In this capacity, he “act{s] as liaison with other
Departmental components regarding FOIA/PA matters and oversee[s] the processing of
FOIA/PA requests for records maintained by the EOUSA or any of the §3 United States
-Attorneys’ offices nationwide.” Id. § 2.. He is personally familiar with plaintiff's FOIA
requests, and makes his declaration based upon his “review of Departmental files,
information acquired through the performance of [his] official duties, and [his] own-
' ' ' (continued...)




B, 'Searohes for Re,ispon'Sive'r?ecords

' An a'Qenoy' fUlfills'rts obligations under FOIAifit can demonstrate beyond

SR _'-;_materlal doubt that its searoh was reasonably calculated to uncover all relevant

"-'jdoouments 7 Valencra-l_uc:ena V. Unrted States Coast Guard, 180 F.3d 321, 325 (D C.
" Cir. 1999) (quoting Truitt v. Dep’t.ofState, 897 F.2d 540, 542 (D.C. Cir. 1990)). The
agency is.obligated to make “a good faith effort to conduct a search for the requested
records, using.meth.ods which can be reasonably expeo’ted to p_roduce the informetion

: requeste:d." Oglesby V. United -S'tat‘es Dep’t of Army, 920 F.2d 57,68 (D.C. Cir. 1990)

- {citing Wersberg, 745 F 2d a’r 1485). An agency may meet its burden by provrdmg an

affidavit or declaration which sets forth “the search terms and the type of search

performed, and averring that all files likely to contain responsive matenais ... were

(.. con’nnued)
: personal knowledge " id g3,

- Ms. Hsu is a litigation attorney with the Freedom of Information Act/Privacy Act

* Unit, Office. of Enforcement Qperations, Criminal Division, United States Department of .
Justice. Hsu Ded!. 7. 1. in this capacity she reviews complainis in lawsuits filed under
FOIA and provides litigation support' to trial attorneys litigating FOIA cases in federal
court. /d. f12. In.addition, she reviews processing files generated by staff in responding
“to FOIA requests and. confirms that decisions to withhold or release records arein

L accordance with the FOIA and with Jus‘nce Department regulatlons Id.

e Ms. Johnston is an Assrstant Unlted States Attorney in the United States
+ Attorney’s Office for the District of Maryland (“USAO-MD”). Johnston Decl. 2. In that
~capacity, she lnvestrgates and prosecutes violations of federal criminal laws and
‘handles FOIA cases. /d. 3. Ms. Johlnston,_states that she and another AUSA
- prosecuted the criminal case against plaintiff. /d. 4. Ms. Johnston also states that
she conducted a search of USAO-MD’s records for information responsrve to plaintiff's
FOIA request to the EOUSA. /d. {6.




L

s searched f;tu}farde‘ v. Comptroller of the carrén'cy,.;sts F.3d 311, 313-14 (D.C. Cir.

o 2003) (cmng Var‘encra—/_ucena 180 F.3d at 326)

\
|
| .

1.. Executive Office for Un;ted States Attdrnevs

Because plainiiff was prosecuted in the District of Maryland, it was determined

- that relevant records would be [ocated in the United States Attor‘ney’s Office for the

- District of Marytand (“USAO IVID") USAO- MD staff conducted the search See
.' S -_‘;;‘C[ccone Decl. T 8. The Assistant United States Attorney (“AUSA”) who prosecuted the
“criminal case agamst plamtxﬁ rewewed his criminal file. Johnston Decl. 1Y 4, 6.
" Although that file contained no order issued by a court authortzing plaintiff's prosecution
- in federal district court, there was “a two-age internal recommendation, entitied ‘Petite
B Policy Waiver Request, seeking dual _ptesecution_ authority in the Gilchrist case, as wel
_asa one-pag‘e transmittai Ietter,and e_one-'page letter adthori-izing'su'ch‘ prosecution.” .Id. .
_‘ 6. "S'ealrch of the criminal file yielded no “responsive doeuments from the 'Fe'deral
~Bureau of Investigation and/or Prince George’s County authorities.” /d. 1 9. Nordid a
: -:subsequent review pf related electronic files yield responsive;records. id 12.
Plaintiff érg ues that defendant “construed [his] requ_est}' to[o] narrowly.” Plaintiff's
L _-‘_‘-:-Resp'en.se in Oppesition',to'Defendant’s Re.ne\nlfe.d Motion for Sﬁmmary Judgment (*Pl.'s
" Opp.) at 1. He asserts that the EOUSA sea_ren' focused dnly;on the Petite Order, and
- “failed to .encontpass “documents held by and submitted 1o th:e United States Attorney
for the District of Maryland, by Lynne Hunt and other agents ef the Federal Bureau of

. . |

- - Investigation, Prince George[']s County Police Dept., and Prince Géorgel'ls County
;
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R f"fl:;fb“s"e"cufbr’[’]s*:‘O'ffide.':etc':".' lead'ing"u'ﬁ.'to thé‘-d'eélisiori: to request Wai\?:e'r.bfithe-P'eﬂté

" Policy.” Id. -
Plaintiffs FOIA request to the EOUSA sought one document: “[t]he specific order

: _'felatingto U.S.A. vs[.] Gilchrist, Docket NO: Dke-02-0245 pertaining to Petite Policy or

L < Order granted to U.S. Attorneys [sic] office for the District of Maryland in above cited

: base'fdr ARMED. CAR:JACKING to be retr_ie_d_f’ Ciccone Decl, Ex. 1. Plaintiff's
: cénjecture as to the existence of-additiona] reépon'sive records did not satisfy his ‘
evidentiary burden, which requires that hepresent evidence rebﬁtting the agency's
;—-.initiai showing of a good faith search, and utterly fails to do so here. See Maynard v.
":'Cenfral fnteﬂigénce Agency, 986 F.2d 547, 560 (1% Cir. 1993); Weisberg v. Um'fed
States Dep't of Justice, 705 F.2d 1344, 1351-52 (D.C. Cir 1983). It was ot
_ unreasonable for EOUSA and USAO-MD staff to iimi.t' the searches to the specific
- document plaintiff identiﬁeé in his FOIA request.

2. Criminal Division

‘The ,C_riminal Division neither assighs special identificatibn numbers to

- -'..'_:_ing:.fividual.s'n'.or_ maintains files based on Social Security numbers, Hsu Decl. 1 13 n.4.

- "-According'ly, searches of its records are done by using_ a requester’s name and any
“known alias.  Id. 113. “In.proéessing rrecor_ds from individuals seéking information on
‘themselves, the Criminal Division begins by searching ifs centralized records index,

| -_JUSTICEICRIVI-OO1 (Centra’l-:Cfimina! Division I'ndex_l_:i_lé and Associated Records),”

- . which contains “information on persons referred to in potential or actual cases and




PPRRERN

- miatters of concern to the Criminal Division and correspondence on subjects directed or

referred to the Criminal Division.” /d.
‘Cr‘i_minial Di\fision staff searched that system using plaintiff's name as a search

term; the sea’rch yielded no responsive records. /d. ’1_1; ‘I_n'addition, staff se‘art_:héd

- records maintained by.the Witness Immunity Unit, the only section where records

-pertaining to “Petit[e] Orders” might be located. /d. [ 12. Again usihg plaintiff's name

as a search term, Witness lmmunity staff located four pages of ‘r_es,ponsive' records. /d.

| 'ﬂ'ﬂ 13-14. One of these pages, the Apr_il 29, 2002 letter from John C. Keeney regarding
'_ the “Dual prosecution of Derreil Lamont Gilchrist,” originated in the Criminal Division
'and was released in full. /d. 1.9, 14. The other three pages were referred to the

" EOUSA for direct response to plaintiff. /d. § 14.

Having reviewed defendan't’s declarations, the Court concludes that both

EOUSA and Crimi_naI,Division conducted searches in good faith and used search

-methods reasonably e;(p-ected to prpduce r’écords responsive to plaintiff's FOIA

:requests.‘ _ _
C. EXerﬁpt{on 5

FOIA requires a ifedér_al government agency to-make its records available to the

o ‘public, unless those records or portions of records are protected from disclosure by a

FOIA exemption. See generally 5 U.S.C.'§ 552(a). The sole matter for the Court’s

review is-the withhaolding of the twd-page “intra-Departmental recommendation, dated

-April 18, 2002, from the USAO-MD to the Criminal Division requesting a waiver of the

so—calléd Petite policy so. as o a_uthorize_ Fedéral prosecution notwithstanding prior




- «-’s’ié{‘e courtproceedlngs Ci'(_:co'ne, Decl. §.23. Defendant withh'o‘ldsl_.‘ the entire:

C ':":memorandum under FOIA Exemption 5.

‘ _._Exemption' 5 protec’ts from disclosure “inter-agency or intra-agency

" memorandums or letters which would not be available by law to a party other than an
. ‘agency in litigation with the agen:cy." 5 'U..S.C. § 552(b)(5). “[T]h_e parameters of
L Exemption 5 are determin_ed by_ referen,ce'to the pfotections_évailébie to litigants in civil
o dis‘co.very; if material is not 'ava]_lablé’ in -discov.:ery,:it.may be withheld frldm'FOlA '
S requesters.” BUr!i'(a:'v. United States Dep’t of Héélth and Human Servs., 87 F.3d 508,

. 516 (D.C. Cir. 1996); Nat! Labor Relations Bd. v. Sears, Roebuck & Co., 421 U.S. 132,

148 (1975).

Attorney work product is émong' the types of material that is not available in

| discovery. See, e.g., Federal Trade Comm'n v, Grblier,-_ Inc., 462 U.S. 19, 27 (1.983). |
The atto-r'ney‘_WO-rk—p.rod'uct privilege protect_s. materiai gathered and memoranda |
“prepared by an attdrney inanfi:c'ip'ation of litigation. 'Sée Hickman v. Taylor, 329 U.S.
: .-'495,._504 (1947). Reco.r'ds‘ .a-'re_prope_rly withhelld_ as attorney work product if they contain
- the "mental impressions, conclusions, bpinions or lé'ga! theories of an at_tomey” and
' were “prép'ared in anticipation’ of litigatioh.” Fed. R. Civ. P 26(b)(3). The privilege also

- “covers factual materials prepared in anticipation of Iitigation, as well as mental

i-mpressions,"'c'onclu'silons-, opinions, and legal theories.” Heggestad v. United States

: .Dep't of Justice, 182 F. Supp:2d 1, 8 (D.D.C. 2000} (cit_in_g Tak Analysts v. Internal

. Revenue Serv., 117 F.3d 607, 620 (D.C. Cir, 1997)).




: The'del.i'"t).e'ra’.ti.'\'le. p‘)r':ocess: pﬁvilege :“shield'e- only g'overnment"m:até'riais W‘Hich are.
both predec:smna] and dehberatlve 7 Tax Analysts V. Intemal Revenue Serv., 117 F.3d
2t 616 {quoting Wo!fe v. Dep’t of Heaith & Human Servs., 839 F.2d 788, 774 (D C. Cir.
1988) (en banc)). A document is “deliberative” if it “‘makes recommendations orl
= expre‘sses‘epin-ions on legal or policy rhatters._'.”‘ Vaughn v. Rosen, 523 F.2d 11386,
S 11_43—44 (D.C. Cir. 1975). When ev'elulating_- the deliberative character of agency
: documehts, ‘courts 'eften 'distinguis-h' be_tv&ee.n feetdal ma‘ie_ri_a! th’étfmUst be disclosed
‘a-_nd. ad\'l!ie'e and recommendetions that may be withheld. .See Mapotherv. Dep’t of
Justice, 3 F.3d 1533, 1537-38 (D.C. Cir. .19-93) (quoting Wolfe v. Dep’z"qf Health &
| Hu'maﬁ Senfs 839 F.2d.at 774). The dieti:netion between fact and dpinion may be an
. eluswe one and asa result the focus must remam on whether the information “bear[s]
~on the formulatlon or exercise of agency poilcy—orlented Jjudgment.” Petroleum Info.
. Cono v. United States Dep't of the fnferror, 976 F.2d 1429, 1435 (D.C. C;r. 1992)

' (emphaSIS In original). A “dellberatlve document reflects the “give .ahd take” of the
dehberative process and contain * oplmons recommendatlons or advice about agency -
| " -policies.” Arthur Andersen & Co. v. Intemal Revenue Serv., 679 F.2d 254, 257 (D.C.

“Cir 1982). Aftomey work pfoduct will often also be protected 'ueder the deliberative
- 'process. privuégej Heggestad-v. United States Dep't of Justice, 182 F. Supp.2d at 7.
| In this case, defendant withholds the two-page recommendation memorandum

-under both the attorney work product and deliberative process p'rivi-le‘g_es' as it “contains

e - ‘the work product and prosecutorial recommendations of an [AUSA] in the USAO-MD to

Departmental decision-makers in t_he'Criminal Division.” Ciccone Decl. 9 31. The
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. Yeclarant explains that the memorandum “was prepared in entiéipatieh ‘of fitigation and

=:fclraf’ted by or at the- request or direction of an ‘a’rtomey," and “recommend[ed] law

: :"-enforcement optlons and [sought] approval by hlgher decision- -makers.” Id: 11 32.

g .'-:-D&sc!osure of the memorandum the declarant asserts, Would reveal predecnsmnai

" communications among government officials related to litigation theories, issues,
alternatives, and/or strateg ies,” and “would jeopardize the caﬁdid and comprehensive
“deliberations essential for meaningful, efficient, and effective decision—making by
- 'f;'Fed‘eral law enfofcement agencies.” Id.
| The recommendation 'memor_andum described in defendant’s declarations :
E containé’ both attofney-work product and ih_tra-agency material fhat is predee.is'icjnal' and
deliberative. It square!y fits within. the parameters ofj'Exemptien 5, and defendant's
: decision to withhold the memorandum in its entirety is proper.?
- D, Segregab:l;ty |
Ifa record contams mformatlon that.is exempt from dlsciosure any reasonabiy
: ~ieegregable mformatlon must be reiease,d after deletmg the exempt portions, uniess the
" ‘non-exempt portions are inextricably intertwined with exempt portions. 5 U.S.C.
§ 552(b); Trané—Pacfﬁc Polr'cing’Agreement V. United_ States Customs Serv., 177 F.3d

1022, 1026-27 (D.C. Cir. 199’9)._ The Court errs if it “simply approve[s] the withholding

2t ofan entire documeht without entering a finding on segregability, or the lack thereof.”

" Powell'v. United States Bureau of Prisons, 927 F.2d 1239, 1242 n.4 (D.C. Cir. 1991)

2 Defendant nb Ionger'aSSerts Exemption 7(D). Ciccone Decl. 23 n.2.

Because the withholding of the recommendation memorandum in its entirety is proper
- under Exemption 5, the Court need not address the applicability of Exemption 7(C).
See Simon v. Dep’t of Justice, 980 F. 2d 782, 785 (D.C. Cir. 1994).
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i :-"-(quotrng Church of Screntology V. Dep’t of the Arrity, 611°F. 2d 738 744 (9th Clr 1979))

Havrng revrewed defendant s declarations, the Court concludes that no

_ 'meamngfut portron of the two -page recommendatlon memorandum could reasonabty be

o released.

1l CONCLUSION

Defendant has conducted adequate and reasonabte searches for records

- responszve to plalntrﬁ’s FOIA request and properly has WIthheId one fwo- -page

o -recommendatton memorandum pertalmng to the Petlte wawer obtalned by the USAO-

~ MD auth.orlzmg pla-mhft’s prosecution in federal district cou_rt notwsthstandmg prior state
 court proceedings. Defendant has demonstrated its compliance with FOIA; and the
o _Court will grant defendant’s motion for summary judgment. An Order consistent with'

this Memorandum Oplnlon wnl be issued separately on thls same date.

QME\,«/

RICHARD J. LEON
United States/District Judge -
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