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VEMORANDUM ORDER

Abu Bakker Qassimand A del Abdu Al -Hakimare Muslim
U ghurs, natives of China s western sem -autononous Xinjiang
provi nce. They were captured by Pakistani security forces in
| ate 2001 or early 2002, delivered into U.S. custody, and held in
Af ghani stan for approximately six nonths. In June 2002 they were
transferred to the naval base at Guantanano Bay, Cuba, where they
were detained as “eneny conbatants,” and where they renmain to
this day, even though, nearly five nonths ago, a Conbatant Status
Revi ew Tri bunal (CSRT) determ ned that “they should no | onger be
classified as eneny conbatants.” Resp’'t Mem in Qop’'n to Mot. to
Vacate Stay Order at 4, n.b.

Qassimand Al -Hakimpetitioned for a wit of habeas
corpus on March 10, 2005. The government (which knew about the
CSRT determ nati on but advi sed nobody) noved for a stay of
proceedi ngs pending the Court of Appeals’ decision in the

consol i dated appeals of Khalid v. Bush, 355 F. Supp. 2d 311

(D.D.C. 2005), and In re Guantananp Det ai nee Cases, 355 F. Supp.




2d. 443 (D.D.C. 2005). Petitioners (whose counsel were ignorant
of the CSRT determ nation) noved for a prelimnary injunction.

On April 13, 2005, | (also ignorant of the CSRT determ nation)
denied the notion for prelimnary injunction and granted a stay
of all proceedi ngs concerning these petitioners, including “their
rel ease, repatriation, or rendition.”?

In the mdst of this notions practice, counsel for
petitioners tw ce sought information fromthe governnent about
proceedi ngs before the CSRT, see Manning Decl., Exs. GH The
governnent did not respond.? It was only in md-July, when
petitioners’ counsel traveled to Guantanano Bay to neet their
clients for the first tinme, that counsel were informed by their
clients that the CSRT had found them not to be eneny conbatants.
After this information was confirned by a JAG officer stationed
at Guant anano Bay, WIllett Decl. f 15, counsel filed an energency
notion to vacate the stay order and for their clients’ imedi ate
rel ease. The governnment opposed, and a hearing was held on

August 1, 2005.

!Both sides have appeal ed that stay order, but the parties agree
that the pendency of their appeals does not oust this Court of
jurisdiction to decide the matters presented by petitioners’ instant
nmoti ons.

ZAt a hearing held on August 1, 2005, the governnent acknow edged
receiving informal discovery requests for the 120 detainee cases it
has, and stated that it generally did not respond to such requests
“simply because we’re not in a position to do it, especially when
these cases should be stayed because the |egal issues involved are
before the Court of Appeals.” August 1, 2005 Tr. at 16
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The status of "eneny conbatant” has been, until now,
the only handhold for the governnent’s claimof executive
authority to hold detainees at Guantanano. It is the only

rational e approved by the Suprene Court, see Handi v. Runsfeld,

124 S. Ct. 2633, 2639-40 (2004). Now that these petitioners are
“no | onger eneny conbatants” (NLECs®), the governnent has had to
articulate a new reason for continuing to hold them That
reason, asserted at the August 1 hearing and again in the
governnment’s post-hearing nmenorandum is "the Executive's
necessary power to wind up wartinme detentions in an orderly
fashion." Resp’t Supplenental Mem at 12. There is no basis for

this clainmed authority except the Executive's assertion of it.

It is not necessary to deci de whether such a “w nd up”
power really exists, however, because the parties agree that
Qassi mand Al -Haki m should be and will be rel eased. Their
di sagreenent is about when they will be released, what is to
beconme of them pending their rel ease, and what power, if any,
this Court has to control events. It is undisputed that the

government cannot return these petitioners to China, because they

® petitioners suggest that the designation “no | onger eneny
combatant” has Orwellian overtones, but the “no |onger” |anguage
appears to be fairly rooted in the Supreme Court’'s holding that a
det ai nee “seeking to challenge his classification as an eneny
conbatant” must be given “notice of the factual basis for his
classification, and a fair opportunity to rebut the Government’s
factual assertions . . . .” Hamdi, 124 S.Ct. at 2648.
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woul d be persecuted there,* but, the governnment says,
notwi t hst andi ng sensitive, ongoing diplomatic efforts to place
them it has no place to send themat the nmonent. |If that is the
case, petitioners say, and if they cannot be released to civilian
guarters on the Guantanano Bay base (a proposition that | have

al ready rejected in open court), then the governnment should be
ordered to “produce at the hearing [here in Washington, D.C.] the
bod[i es] of the person[s] detained” pursuant to the plain

| anguage of 28 U.S.C. § 2243. The governnment opposes that
suggestion, arguing (I) that the stay should remain in effect
because the scope of the habeas wit as it applies to Guantanano
detai nees is an open question that is still pending, undecided,
before the Court of Appeals, and (ii) that in any case the habeas
statute is trunped by the exclusive power of the Executive to say
who can and who cannot enter the United States.

Al the Suprene Court did, in Rasul v. Bush, 124 S. C

2686 (2004), was confirmthe jurisdiction of the federal courts
“to determne the legality of the Executive's potentially

indefinite detention of individuals who claimto be wholly

4 “The [ Chi nese] Government used the international war on terror
as a pretext for cracking down harshly on suspected Ui ghur separatists
expressi ng peaceful political dissent and on i ndependent Muslim
religious |leaders.” United States Departnent of State, Country Reports
on Human Ri ghts Practices 2004: China, avail able at
http://www. state.gov/g/drl/rls/hrrpt/2004/41640. htm The State
Department reports executions, torture, and other m streatnment of
suspected separatist Uighurs by the Chinese governnment.
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i nnocent of wongdoing.” 1d. at 2699. It did not decide what
relief mght be avail able to Guantanano detai nees by way of
habeas corpus, nor, obviously, did it decide what relief m ght be
avai |l abl e to detai nees who have been declared “no | onger eneny
conbatants.” Neither of the tw nned cases now pendi ng before the
Court of Appeals presents, or appears to have contenpl ated, the
case of a detainee who has been through the CSRT process and

decl ared no | onger an eneny conbatant. Judge Joyce G een's

ruling in Guant ananp Det ai nee Cases was that Guantanano det ai nees

have enforceabl e constitutional rights, 355 F. Supp. 2d at 457 --

a proposition that is unnecessary to either side’ s position in
the present case. Judge Leon's ruling in Khalid, that there is
no cogni zabl e I egal theory on which a wit of habeas corpus could
actually issue in such a case, 355 F. Supp. 2d at 321, did not

i nvol ve and did not consider the case of an “NLEC’ detai nee.

Thus these petitioners are correct, as a formal, legal matter, in
their insistence that the issue presented by this case is not
before the Court of Appeals. As a practical matter, however, it
is a safe prediction® that any order requiring the i mmediate

rel ease of these petitioners would be appeal ed, that the Court of

Appeal s woul d enter a stay, as it did in Guantanano Det ai hee

Cases, and that whatever processes are now underway for

® “The propheci es of what the courts will do in fact, and nothing
nore pretentious, are what | nmean by the law.” Hol mes, The Path of the
Law.
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alleviating the conditions of petitioners” detention and
arranging for their relocation to another country would be put on
hol d pendi ng the appeal .

Turning to the question of whether this court or any
court has the power to command the production of the body of a
habeas petitioner when obedi ence to that command woul d bring an
alien into the United States: The authorities cited by the
government are for the nost part inapposite; this case does not
i nvol ve judicial review of an executive branch decision to
exclude aliens. The governnent nmay have reason to suspect that
petitioners’ “primary interest in being brought to the United

States is to derive various immgration-rel ated benefits,” Resp’t
Suppl enrental Mem at 16, but petitioners’ notives are not
material to the question at hand. The governnent correctly
poi nts out that the |anguage of the habeas statute that
contenpl ates the physical production of a petitioner is rarely
used, but this is a rare case. And the governnent’s argunent
that the Real I D Act controls the interpretation of the habeas
statute, because it was enacted later, strikes ne as specious.

It is unnecessary, however -- at least for now-- to
deci de whether this Court has the power to require the production
of the petitioners. The idea of such an order energed during the

August 1 hearing as one way of dealing with petitioners’

conplaints that they were denied tel ephone comruni cation with
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their famlies, that they could neet their |awers only when
chained to tables or walls in detention cells, and that the
scarcity of U ghur interpreters and the red tape associated with
clearing interpreters to work with counsel nade regul ar attorney-
client comuni cation inpossible. The governnent’s suppl enent al
menor andum nmakes substantial concessions on those points.
Petitioners have asked for a “hearing on the conditions
of interimrelief.” Gving it that | abel woul d suggest a ruling
on the question of whether the Court has the power to grant
“relief” to these petitioners. Nevertheless, as it appears that
both sides seek a just and honorable solution to the practical
probl em before us, a hearing will be set for the purpose of
consi dering and perhaps reachi ng agreenent on the conditions in
whi ch the petitioners are live, and the privileges they wll

have, pending their relocation to another country.



It is accordingly:

ORDERED that a hearing is set for August 25, 2005, at
2200 ppm And it is

FURTHER ORDERED t hat the governnment be prepared at the
time of that hearing to make appropriate disclosures to the Court
in canera augnenting the declaration of Pierre-Ri chard Prosper
concerning the process and status of efforts to relocate the

petitioners.

JAVES ROBERTSON
United States District Judge



