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Section 6(c) for Substitutions in Lieu of Disclogurs of Classified ﬁmmgﬁﬁn. Cn'November 7,

e

‘20&5.. the Cowst commeticed gs pursuant to Sectlon 6(c) of the Clasmﬁeh Informstion
Procedures Act (“CIPA™), 18 US.C. App, I {2000), to 2ssess whether the substitutions
proposed by the government for the dosuments and information this Caun;ha% raled are relevant:
snd admissible during the CIPA Section 6(a) proceedings “provide the idefénd%nt'sﬁhgmﬁaﬁy

the same ability to make Iis defense as would disclosure of the specific c'lassﬁ#ed informatfon,”

cuntsms classified Infirmation, it must be handlsd by the perties in accordanee with ﬂm pro
this case, It I this Court's belisf, however, that 2 subistantial partion of this Gpinin, { contad
tnformation, Therefore, the govemment shall forward this opinion th the proper officials for la
determinztions and thereafior provide this Court with & redasted version of this opinfon so it opn
public docket, Such & réview should be compléted by December 22, 2006,

bc piacad on the

# The following papets hieve besn filsd In connsction WIth this motlen: (1) the Gave
Pirsuant to CIPA Section 6(c) for Substitutions In Lizu of the Disclosure of Classified Infor

in_ment’s Motlon
ption €' Gov't's Mot
(comtinued...)
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18US.C. App. T § 6(c). For the reasons that follow, the government’s. matzﬁxt is granted.
| I Background {

For several months, the Couryhas been engaged in on-going hearings c‘#.ued for by the
CIPA. Earlier, the Court conducted & series of hearings over seven days to a&zirsss the *use,
relevance, and sdmissibility of classified information pursuant to Section 6(a) of the CIPA,
During those hearings; the Court solely relied ypon the Federal Rules of Evidence'in j’uﬁng on
the relevance, use, and admissibility of the classified information the defendant seks to
introduce in support of his defense, Uni

__F.Suwp.2d__,__,2006 WL
2692749, at *1 (D.D.C. Sept. 21, 2006). Then, on November 15, 2006, this Coust fssued-a

_ Memarmdum Opinion memortalizing its Section 6(p) rulings, Unite Libby, F.

Supp.2d __ , 2006 WL 3461482 (D.D.C, Nov. 15, 20086) (redacted version)., Having concluded

, 's ‘Suppiemein'ca} Mmmn Pmsumt # CIPA Secﬁnn G(c} Fot Sui:’ it
flad Isfnmmm. (4} R»sponsz ofﬁefmdentl Lawfs Libﬁy o Gav&mmm’ : :
i3 100, 178, and?l (5) ,

infntmaﬁan (“Gov't’s Supp, Mot,”) {7} Responge of Defendunt L Les )
Revised Substitutons (“Def.'s Response™); and (8) Response of De; 1o Grov
M Dacleration Dated December 7, 2006. This Court will primeti thres ﬂocumcm to this
u;n.mon. -In addition 1o thoss pepers, the governmont has gubmitted to the Cours on for irs In camera and ’
- review several affidavies pursusnt to CIPA. Section 6(c)(2).

In addition, the partiss have filed the following legal memoranda: (1) Memotandum dfhefendant 1. Lewis
Libby on Leglslative History of CIPA Substinution Provision and (2) Response to Memorandury of Defendeins on
Legislative History of CIPA Substitation Provision. ‘Moreover, the Court heas been provided vhth 2 mumber of
binders during the Seaﬁm 6leY p:rncemngs, including: (1) s binder contalning all ofthe govemmant’s proposed

proposed substitations 4
substitutions for thegase.related documents; (4) 4 binder canmning a!i cf the govemmen ' proposed

substiviitions for the memory defense documents ss of December 4, 2006, The Cour’s oitation to thege documents
will primardly be confined ta the documents conteined in this last binder becauge it contains thee mogt recent versions
of the proposed substitutions.
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the hearings conducted pursuant to Section §(a), and in response to the government's motion
pursuant to Section 6(c) of the CIPA, the Court then commenced a series of hearings to
determine whether nonsclessified information and documents can be properly substituted for the

clasgified information this Court desmed relevant and admissible during the Section 6(a)

praceedings, The Section 6(c) hearings commenced on November 7, 2006, end concluded on
November 29, 2006. Tb.roﬁghom the course of these procesdings, and in‘m-:lnse to this Court’s
preliminary rulings, the government provided revised versions of proposed substitutions, The
govemnment’s final submission of proposed substitutions was provided to the Court on December
420067 It is these final substitutions, some of which have been revised at vﬁriaus times
throughout the CIPA Section 6(c) procee‘dings,-;that gro the subject of this opi " ion.

IL  Discussion

A.  The Section 6(c) Standard

The CIPA establishes the procedures for providing pretrial notification of & defendant's
intent to use clagsified information at his trial and the process for &cwrmining exaetly what

information the defendant will be permitted to {ntroduce g evidence, Uni

Femandez, 913 F.2d 148, 151 (4th Cir. 1990), Tt was enacted to “permit the government to

ascertain the potentis] damage to national security of proceeding with a given prosecution before
trial.” 8, Rep. No. 96-823, at 1 (1980), zeprinted in 1980 U.S.C.C.AN. 4294, 4254, This Court
has devoted substantial time and paper discussing the verious statutory proﬁ%izm of the CIPA

and the standards that this Court will employ when presented with motions a@vaced by these

* In response to further Inquiry by thls Courr, sdditfonal substitutions wete pmvich to the Court and the
defendant on Decamber 7 and Degomber §, 2006.
PEND NG CEASSEICATONREYIE W
3
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provisions. See, e.o,, United Statez v. Libby, 429 F, Supp, 24 18 (D.D.C; 200?5),&1‘!1&:1{15&@ 429
F. Supp. 2d 46 (D.D.C, 2006) (discussing Section 4 of the CIPA); U_n@gggmm, __F
Supp. 2d _ , 2006 WL 2692749 (D.D.C. 2006) (discussing Secdon 6(g) of the CIPA). And

now the Court fumns to Section 6(c) of the CIPA.

Section 6(c) of the CIPA provides:

(1) Upon any determination by the court authorizing the disclosure of specific
classified information under the procedures established by this section, the United
States may move that, in lieu of the disclosure of such specific classified
information, the court order —
(A) the substitution for such classified information of 2 statement
admitting relevant facts that the specific classified infonmation would tend
to prove; or
(B) the substitution for such classified information of a summary of the
specific classified information,
The court shall grant such & motion of the United States if it finde that the
statement or summary wlﬂ provzda the def:ndant vnth su‘b stantially the

4Any such h&aﬁng shall be held in camers at the :equest of the f ﬁcmey Ganeral

18 U.8.C. App. I, § 6(c) (emphasis edded), Although this proviiian, an its -ﬁaw, allows this
Court to replace relevant classified information with efther “a statement admilting relevant facts
that the specific classified information would tend to prove® or “a summary of the specific
classified information,” so long as the substitute “will provide the defendant with substantially

. the same ability to make his defense,” id., Congress made clear that this provision “rests on the
prasumption that the defendant should not stand in a worse position, because of the fact that
classified information is involved, than he would without this act.” 8, Rep. No, 96-823,at 9

(1980), reprinted in 1980 US.C.C.AN, 4294, 4302; see Un sgagui, 382 F.3d
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453, 477 (dth Cir, 2004); Pernandez, 913 F.2d at 154, Howsver, Congress' i
require that the evidence the Court permits  defendant to present in support ¢
“precise, concrete equivallent].” H.R. Conf. Rep. No. 96-1436, at 12 (1980),
U.5.C.C.AN. 4397, 4310. In fact, as just noted, the plain language of the sta

methods through which substitutions can be made—a statement admitting relevant facts or a

summary of the classified informetion, 18 U.S.C. App. IIL, § 6(c). Thus, the

in the manner in which it permits substitutions, so long 43 the pproved subst

the defendant with substantially t&e‘ same ability to make his defense.” 18U,

6(c); sseve.p., United States v, Collins, 603 F. Supp. 301, 304 (S.D. Fla, 1983
follow, however, that because the evidence is relevant that it is necessarily adi

offered.”); g¢e also United States v, Wilson, 750 R.2d 7, 9 (2d Cir. 1984), M

that insignificant tactical advantages eould acerus to the defendant by the use

MU LT e #

ptention was not to
of his defense b the)
reprinted in 1980

tute provides two

Cowt is not limited
tutions “provide
5.C. App. I, §

) (“It does not
missible in the form|
reaver, ¥[tihe fact

of the specific

classified information should not preclude the court from ordering alternative

Conf, Rep. No. 96-1436, at 1213 (1980), reprinted in 1980 U.8.C.C.AN. 43?7’,‘4310—1‘1;;&”&3
United States'y, Juan, 776 .2d 256, 259 (11th Cir, 1985) (“The court may ﬁzidth&t‘a'ﬁ(c)

|
alternative proposed by the government will provide the defendant with his defe

the defendant might rather threaten his prosecutor with the disclosure of mor

the statute contemplates that the Court will permit a substitution even iF it is riot the exact means:

through which the defendant prefers to introduce the evidence. However, the

mekes explicitly clear that to be adequate, the govemnment’s proposed substity

“provide the defendant with substantially the same sbility to make his defenss

5

disclosurs” HR.

se; even thongh
detail.™), Thus,

statutory language
rtions must

- 23 would
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disclosure of the specific classified information” 18 U.8.C, App. IIL, § 6(c).

While the government must, of course, assert a national security im;er#s-t to employ the
protections of the CIPA, under Section 6(c) the assertion affords it only the cﬁjpammity 1o
propose redactions or substitutions for the classified information the defendant desives to use. 18
U.S.C, App. ITI, § 6(c)(2) ("[t]he United States may . . . submit to the ¢court an
affidavit . . . certifying that disclosure of clessified information wounld c:anse:iéenﬁﬁa%le damage
to the national security of the United States™). After that; the assertion of & pational gectirity:
interest drops out of the Section 6(c) picture and the Court must focus exclusively on whether the
redacted or substituted version of the classified information the government proposas the

defendant use provides the defendant with substantially the same defense that he desires to

present. Accordingly, when making an assessment under CIPA Section 6(c), tg:w Court should
not take into account or balance the government’s national security interest in bmt‘ecﬁ;ng the
classified information from disclosure. Rather, the statute makes clear that thé‘& Court's only
inquiry is whether the proposed substitytions provide the defendant substantially the same ability
to present his defense. 18 U.S.C. App. IIL, § 6(c)*

There is no existing written case authority describing the lens though which a Conirt

* For'the Courtto engege In & balzncing of the government’s national security Interest against the
defendant's right to present his defense, 25 tha government posits, would take the Court into an extremely dangerous
lepal landscape. Employing such an analysts would necessarily require the Court to gssess the Importence of the
government's national security determination, Such #n inquiry would be equivalent to the Colirt weighing the
significance of the elassified information, which would in effect call inte question whether th govcmn:nt’

clagsification decisions ard proper, The Distriet of Columbia Clrcuit has [nstructed thet such dé
substantia] deference by s court a3 long ay they are supported by proper affidevits. Cf, Halperi ¢
144, 147-48 (D.C. Cir; 1920) (concluding & Court should not “conduct 3 detziled inquiry 1o déclde wheﬂzer it a.grcm"
with an egency's classification decision In & Freedom of Information Act action [f that decision is supparted by
proper affidavits). Such affidavies have been submitted to the Court in this case,
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should ook to determine whether a proposed substitution “will provide tha defendant with
substantially the same ability to maks is defense a5 would disclosure of the s§eciﬁc classified
information.” 18 U.8.C. App. III, § 6(c). Despite this absence of authority, the Court is not
completely without guidance. Itis axiomatic that a court should interpret 2 statute in a manner so

“ag to avoid constitutional questions.” Sse Fed, F

|
Akins 5?4 U.S. 11,32

(1998) (“[t)he doctrine of constitutional doultt . . . counsels us fo interpret ,sta.txlrtes, if possibls, in

“0.. 213 U.S. 366, 408 (1909), Accordingly, when construing
Section 6(¢) of the CIPA, the Court must try, if possible, to interpret the pmvi%ion in & manner
that does not infringe on the constitutional rights of a criminal defendant zmbédied i the Sizth
Amendment, In fact, the legislative history of the CIPA makes clear that the ¢ i-:'aﬁers of this
subsection were careful to ensurs that & defendant’s rights were not substant lly altered, See H.
Rep: No, 96-831, pt. 1, at 20 (1980) (Congress adopted the “substantially the sjame- ability to
make his defense” standard “to make it clear that alternats disclosure was to be allowed only if
the court found that it was, in effect, equivalent disclosures.”); H, Rep. No. 96L33i, pt. 2,56
{1980) (noting that this provision “doss not mean to suggest that any hardship to the defense
should be pormitted , ., , It is the Commiftee’s intént that there be no impairment of either the
defendant’s ahility to present his case or his right to a fair trial as a result of tha»operatiﬁu of this
seotion™), Therefore, the standard Congress codiﬁed must be construed in a mannerthat fs
can‘éistent with the protections provided in the Sixth Amendment. Thus, crxan‘gining'acrimiml

defendant’s right to present a defense generally will help place into context wﬂethzr & proposad
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substitution affords him “substantislly the same ability to make his defense.” 18 U.S.C. App,,
§ 6(c). If the substitution infringes on the defendant’s Sixth Amendment rights, the substifution

is inadequate, |
It is a fundamental gusrantee of the Sixth Amendment to ths Constitution that & criminal

defendant has the right to presant & defense to the charges he is facing. Taylor im Tllinois, 484

U.S. 400, 409 (1988) (citing Washington v, Texss, 388 U.S. 14, 19 (1967)). 1

right includes “the right to present the defendant’s version of the facts .. . 10 ¢

2 jury so it may
hington, 388 U.S. at 19, However, “[a] d‘efeijidant’s rightto

decide where the troth liss.,” Wag

|
present relevant evidence is not unlimited, but rather is subject to reasonsble réstrictions. A
: |
defendant's interest in presenting such evidence may thus ‘bow to awommodﬁtc other legitimate

interests in the criminal trial process.'"” Lnited States

haffer, 523 US. 303, 308 (1998)
(internal citetions omitted). “But restrictions of a defendant's right to testify réfa‘y not be arbitrary
or disproportionate to the purposes they are designed to serve.” W 483 U.8. 44,
55-56 (15987). In fict, procedural and evidentisry rules that control the presentation of evidence

may not compromise a defendant’s Sixth Amendment rights. ipal, 410 U.S.

284,295 (1973), Therefore, “[i]n these ciroumstances, whers constitutions] rights directly
affecting the ascertainment of guilt are implicated, [evidentiary rules] may not be epplied
mechanistically to defoat the eads of justice.” [d, at 302, Thus, the Supreme Coust has "found
the exclusion of evidsnce to be unconstinationally arbitrary or disproportionate only where it has
infringed upon & weighty interest of the acoused.” Rchaffer, 523 U 8, st 308, Accordingly, s
court “may not zppiy a rule of evidence that permits a witness to take the stand, but erblirarily
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excludes material portions of his testimony.” Rock, 483 U.S. at 35.
The protections embodied in the Sixth Amendment are guaranteed to & defendant

regardless of whether classified information s implicated in criminal proceedings. Cf, S. Rep.

No. 96-823, at 9 (noting that 2 “defendant should not stand in & worse position, because of the

fact that classified information is involved™), Bur, the foregolng discussion mqkas clear that
while & defendant’s right fo present a dafense is g:n:—:mmcd under the Constitut on, that right is

not absolate. In this regard, courts frequently limit the presentation of a defendant’s defense
besed on the Federal Rules of Evidence, Sge, 6.0, Fed, R, Evid. 403 (“Exclusipn of Relevant
Evidence on Grounds of Prejudice, Confusion, or Wasts of Time™); gea algo
Dunn, 846 F.2d 761, 763 (DD.C, Cir. 1988) (noting that & tria] court has broad discretion to
exclude cumulative evidence). Forexample, the test under Rule 403 allows a ¢
otherwise relevant evidence “if its probative value is substantially outweighed by the danger of
unfair prejudice [or] confusion of the issuss.” Fed. R. Evid, 403. And the Ninth Circuit hag
developed a balancing test to assess whether the exclugion of otherwise rehmﬁj: evidence
violates & defendant’s Sixth Amendment right to present a defense. Under thar{ test, a court
should balance the following five factors to assess whether a Sixth Amundmcnf violation has
occurred: “(1) the probative value of the excluded evidence on the central .isqu; (2) its reliability;
(3) whether it s capable of evalustion by the trier of fact; (4) whether it is the sple evidenca on
the issue or merely cumulstive; and (5) whether it constitwtes a major part of the sttempted
defense.” Chia v, Cambrg, 360 F.3d 597, 1004 (9th Cir. 2004) (citing Miler v, Stagner, 757 F.24
988, 994 (9th Cir. 1985).
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From the foregoing discussion, it is clear that the Cowrt may in some circumstances limit

8 defendant’s ability to present his defense in the precise manner that he wishes, even if the
evidence he seeks to introduce is relevant to his defense. And just as otherwis¢ relevant evidence
can be excluded under, for example, Rule 403, otherwise relovant svidence mapr slso be excluded
from substitutions under CIPA Section 6(c), so long as the exclusion of such e?idcme still
permits the defendant to present a defense that is substantially the same as he \erdd have been
able to present with the classified information. Accordingly, the CIPA Section 6(c) standard
should not be interpreted as a proseription against the exclusion of any item of iclassified

information deemed relovant and admissible in its entirety, In other words, t&g Section 6(c)
analysis does not require the Court to engege in 2 numbers game; & unaaifer-uné substitution for
every item of classified information the defendant desires to dizelose is &szofc not required.
Such a result is consistent with the dictionary definition of “substantial” as m@%g “of or
pettaining to the essence of 2 thing; essentisl, material, or important.” X;?ehmt’s Encyclopedic
Unabridged Dictionary 1897 (1sted, 2001). And, it is consistent with how other courts have
interpreted the word “substantial” in other contexts. Sgg. 9.8, Deering|

v, 347 P.3d 1314, 1322 (Fed. Cir. 2003) (recognizing that the term

“substantially” is & “term of approximstion or s term of magnitude™); Phoenix Mut,

Y. Adams, 30 F.3d 554, 565 (4th Cir. 1994) (stating that "substantial wm;pﬂw#& is less than

actusl compliance™); State v, Trust the People, 113 P.3d 613, 620 (Alaska .21’}0%) (concluding
“that 8 legislative act is ‘substantially the same' ss the inltiztive it seeks to m.p%oda if “in the
main the legislative achieves the same general purpose as the initiative and &cjomplishes that
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purpose by means or systems which are fairly cornparable’™) (citation omitted), Thus, to assess

whether the government’s proposed substitutions provide the defendant with s}xbstanﬁallythe
same ability to present his defense, the Court must first examine the nature of the defendant’s
defense and then analyze whether the defendant will have the same ebility to present that defense
to the jury with the substimtiags’ and any other evidence he has svailable to him.
B,  Legal Analysis | |

In examining the substitutions provided by the government with this frg,mawark in mind,
this Court must conclude that the substitutions now proposed by the.gdvemmeiju, coupled with
the other evidence available to him, will provide the defendant with subs’caﬁtia]ily the same
arsenal to present his defense and therefore do not infringe on his Sixth Amendment nght;

The government has proposed substitutions for the classified information utilizing both

CIPA Section 6(c)(1)(A) and (B). First, the government's proposed substitutions include a

lengthy statoment admitting, in essence, that the defendant worked long hours, attendad many

significant meetings, and dealt with 2 wide variety of extremely important matters of nstional
|

socurity. Gov't's Supp. Mot., Attach. C,* Moreover, this statement specifics that some of those
extremely sensitive matters included (1) “monitoring information concerning terrorist threats to
the United States, both at home and abroad, including but not limited to, threat ‘ from the groups
al Qasda and Hezbollah™; (2) “monitoring homeland security preparediisss™; adﬁ (3) “monitoting

information concering forelgn countries seeking to develop nuelear weapons, buﬁcularly, bot

provide the defendent with significanitly mers than originally proposed. And the governmentt hiis notified the Court

* The initial stateraent has sinco boon expended during the covrse 6f the Section 6(c) froce'eéings w0
that it has ne abjoction 16 the defendant’s testifying about the information contained In this proposed statement.
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not ::xclﬁsivcly, North Korea and Iran.” [d, In addition, the government proposed substitutions
for ull of the topic narratives and claasiﬁ;:d documents this Court concluded v?(czc relevant and
admissible during the CIPA Section 6(z) proceedings.? As noted, in assessinﬁ whether these
substitutions are adequate, the Court must examine the nature of the defendant's defense and any
other evidence proffered in furtherance of this defense to determine whether the goyemm:mt’ 5
proposed substitutions provide the defendant substantially the same ability to present his defense-
a3 would the actual classified information,
The defendant's faulty memory defense has both quantitative and qualitative components.
In other words, he is alleging both that the volume of his work would have impacted his memory

and that some of the information presented to him as the Vice President’s National Security

Advisor was so potentially catastraphic to the well being of the country that ﬂ}a focus he had to
devote to this information also impacted his memory. If the defendant’s defense was focused
solely on the quantity of information that came to his sttention and the vcluxmj# of his work, the
substitutions provided by the government would undoubtedly suffics, This is ;bspeciaﬂy frue
becanse the defendant can introduce as evidence, in addition to the proposed substitutions,
among other things, his daily calendars, the mumber of days per week he wcrkéd. the hours he
worked, and the number of meetings he attended, However, volunie is not md uxtent of the
defendant’s defense, Rather, he contends that at the time of various criticsl 'riel{ss alleged in the

indictment and thereafter during the time before he spoke to the FBI agents and testified before

® The government has slso proposed en instruction to be read 1 the Jury should the defendant decide to
testliy, Gov't'sMot,at 11. Moreover, the government propoted substitutions for all of the dﬁcumeuts- relating 1o
Joseph Wilson's trip to Niger, end the partles were able to resolve all of the ourstanding [ssucs as to those
documents, Accordingly, the Court need not 2ddress them in this opinfon.
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 the grand jury, he was consiumed with marters of such importance to the security of this nation

that any mistakes he may have made In remembering his earlier conversations vnth the various
‘hews reporters were inadvertent end not the product of wilful disinformation. Specifically, the
defendant enticipates that this portion of his testimony will include a discussion of nine different
topic areas including: (1) threstened sttacks on Americs and Americen interests by Al Qaeds,
Hezbollah, and other terrorist groups; (2) enhancement of the United States’ db‘ nses for
Homeland Security; (3) auclear proliferation by Pakistani scientist A.Q, Khan and efforts by the
United States to stop his activities; (4) the development of nuclear weapons by Notth Korea; (5)

Iran’s development of nuclear weapons, its arrest and potential harboring of Al Qasda members,

and its involvement in Iraq; (6) the proper size and role of the Iraqi military &ad‘ security forces in
the months following the fall of Saddam Hussein's regime and the proper composition of the
governing entity in Irag; (7) the Israel-Palestine relationship, including the emc#ge'mc of
Mahmoud Abbas (Abu Mazen) as an sltzmative to Yasse:' Arafat and the threat that Hamas
posed to peacs and security; (8) & tanse diplomatic crisis that arose during the ﬁirst half of July
2003 resulting from the arrest of Turkish soldiers in Iraq by the United States military; and

(5) the unrest in Liberia in June and July 2003, culminsting in the custing of Pr; sident Charles

Taylor from office in early July 2003, the danger to the United States Bmbassy and its occupant

in Monrovis, Liberia, snd the United States® role in protecting oivilians caught in the middle of
the Liberian confiict. Thus, to determine whether the government’s 'pmpose& sﬁbst:mtions are
gppropriate, the Court had to examine whether those substitutions will quahtaiz#‘feiy provide the

defendant with substantially the same ability o present his defense as would ﬁciasm of the
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classified information itself,

In niaking this determination, it is also helpful to set forth the scope of the defandant’s

testimony with the government’s proposed substitutions, Within each of these nine topics aress,
the defendant would seek to testify to s dizeying panoply of classified 'fnfmm'aﬁ‘ n which shows,
often in great detail, what, within sach of these subject areas, allegedly catmmj& his time and

attention, And s to each date thet s critical to both the prosecution and the defense of this

attention on 2 given day, This %ﬁfommim is contained In sightoen pages nftap%n summaries gnd

sixty-six documents, This documentery evidence includss not only the &eﬁnds;&*s owanotes
and task lists, but elso |

I Moreover, the defendant anticipates using demonstrative
PowerPoint presentation—10 show thet during the time periods critical to the indictment:
presented with several hundred other pleces of clessified informetion. - And in addition to the
cimiﬁzdmfcmﬁo;n, ﬁae‘&efm will undoubtedly have vnclassified information as well,
such a3 his daily calendars, to show what events demanded his time, According fo the defendant,
all of the classified information e desires to present will ba used to support is memory defenss,

Despite this Conrt's belief thet 2 one-for-one substitution is not tequired under the CIPA,

in order to ensurs the defendant had substantially the same ability 1o present his defense, the
Cowt and the parties engaged in & document-by-document dislogue during the course of the
CIPA smgonzﬁ(clpmmmgﬁ, Through this dialogue, the parties worked with the Court to alter
the lmguaga inegmain documents to creats edoquate substitutions, The overwhelming majority
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of disputes were resolved amicably in this meanner, And while both parties continue to maintaln

objections o some substitutions acoepted by the Coust during those procesdings, the record 25 to

thoss matters has been mads and rulings have been rendered. Accordingly, the Court need not
engage in further discussion of those classified documents and the information contained
therein.’ Rather, the remainder of this opinion will focus on the topics addressed in the revised

substitutions that were submitted to the Court after the conctugion of the CIFA Section 6(c)

hearings. Thege substitutions concern Hve issues related to: (1) - 2) -
(3}-(4)- and (s_ The Court ill discuss each toplc |n seriatim.
A

|
The defendant continues to object in two respects to the government's proposed

substitutions as they relats to classified information mncﬂwmg-_mg&- objections
relate to two do:summ;swdammmts_ Def.'s Response JIII The Court will
tinwun. Asto documentiifthe defendant contends that the government's

proposed substivudon produced on Decetber 4, 2006 was insdequate becauss it did not refleer

the Vice ?rasidznt*a gtatement

e | | o
? Uniike the Section 6(s) procesdings, this Court s not requived by stante 1o mameriplizs ks findings In
writing. Qommere 187,5.C. App. 111, § 602),
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1y tevised substitution, this Cowt must conclode that the

government's proposed substitation for documentfprovides the defendant subtintially the

‘ssme abilfty to present his defénse a5 would the original docurs

‘deferdant the ability o testify dbou

ant alen continnes ta object to doctment

As to this document, the defendant contends that the
proposged substl

fhe Mformation sontained in dmeﬁm ﬁﬂcmmlsﬁwiﬁﬁalﬁh the dafefidant desires to

I
tution s insufficient becanse, s drafted, it does not permit the dsfemdnt 0 lnk




|
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reasons that follow; the Coust concludes that the substitution proposed by the goyemment wi

%

nonetheless provide the defendent substantially the same ahility to present is

defenze,

Piret, it s important to recognize that the govemment's proposed substitution for

é@mﬁn'gmﬁﬁ% the defendant the ebility o testify concerninig the substance of what the

dogwment driginally states. The yerﬁnent nortlon of ﬁacumznt_

I oo in it criginal foom: |

Ths clesr import of thig informaiion is

goversment's proposed substitation. See Doo. J NN Adxis=dly, the government's
proposed substitation does aot provide [ N ENEEREEEEEEEEEN EP such, the
defendant, during his testimony, would not bmbfe 1o link this thieat fo'the aﬁw fe

— B ww_w

‘not materially impact his defenss,

As noted, the threat information contained in docwen -m—

- Amexding to the d@fﬁﬁdm_aﬁd in fact that entire week, if critical to this.
cass, In this Qaam 3 November 15, 2006 opinion, the Court recognized s much, Libby, | F.

maton he

Supp.2dat___, 2005 WL 3461482, gt *$ (poncluding that the wesk of Tuly B’lm 2003 %ig
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critical to'the case, and the svents occurring during this week are relevant and highly probative™),

However, as this Court repeatedly stressed throughout the CIPA proceedings, ﬂm events of some
dates are mare probative than the events of other datas, Fé';r eé&mple, the dates on which the
dafendant spoke with the FBI Speclal Agents and testified before the grand jury jue critleal, as
the statements made by the defendant on those occasions form the basis for the ¢harges in the
indictment. Equally in;pamt»m ﬁm evants which oscurred on the dates whaau.tlis deféndent
spoke with Matthew Cooper, Judith Miller, and Tim Russert. It is the substanca of thege
convarsations that form the predicsto for the defendant’s alleged misstatements ta both the FBI
Special Agents and the grami jury. And finally, while ihs dates immediately surounding thess
key events and the dates on which other conversations occurred thet would support either the

prosecution or defenge of this action are important, they are not as significant as the other two
catogories, The events on these dates, however, do have an enhanced level of importance
comparsd to ovents that fll outside of uny of thess three categories.

On July 11,2003, the defendant allegedly spoke with Karl Rove, “who advised LIBBY of

a conversation [he] had earlicr thet week with colun

nist Robert Novek in which Wilson's wife

was disoussed as a CIA employes involved in Wilson's trip." Indictment at 8, §21. This is the

tion ig

only sonvessation sited 1n the indictment thet occurred on this date.’ Whils this{ COTIVEra:
no doukt impomz t the prosecution and defense of this action; the eamm$nm oceurred

; A&mﬁwdl} tho defondant informed the RBI Special Agenty Investigating the sslo shm of Valetlo
Wilson's affitizsion With thia CIA that be spoke with Tim Russert on elthér July 10or 11, Indlctiment at 9, 26,5
The indlctment, howsvor, sllages that this conversation took place on Tuly 10, 2003, [4, a7, 1 20. Since the events
that desurred an fuly 10 {and not Jely 11) form the basls for soms of the charged cﬁenszs,ﬁxas evente hive greater
relevancs 1o the defendant’s defense,
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at that ime is not one of the conversations duting which the defendant allegedly mede false

statements to the FBI Special Agents or the grand jury, Nor is July 11 & date on/which the

defendant had the conversations with the news reporters that form the predicate for the ellegedly
felse statements made to the FBI Special Agents and the grand jury, While what happened on
July 11 is important—as it demonstrates that the defendant had been provided ix‘Lfonnaﬁon
concerning Valerie Wilson on that dato—-it is not, by any stretch, one of the most critical dates in

the indictment, Moreover, according to the indictment, the defondant bad & gumaber of

conversations conceming Ambassador Joseph Wilson and his wife with executive branch
officials. Sge Indictment at 4-5, §9 4-7, 9, 11. Accordingly, the information vlj defamjl;am"was
sxposed to on July 11 is even less significant, since the government will gzresez:* evidenss of
similar conversations that coourred at other times, which purportedly MWa his knowledge
of Valerie Wilson when he spoke to the reporters. And while the defédda#t must bsable o
testify as to what information would have purportedly consumed his time and a?j:mntion onthis
date, especitlly since this date fulls betwoen two critical dates——the days he spoke with Russert,
and then Cooper and Miller, Indictment a1 78, §§ 20, 23+24~the level of detai] he will be

permitted to present to the jury 2s proposed by the government will be sufficlent

why his memory might have been impaired.
;ﬁnmm, besed upon the substantial amount of Information noticed by the defendant in
his Section § CIPA filing, and the vast quantity of information thiz Court has concluded is
relevent and edmissible during the Section §(s) proceedings, tho defendant will undoubtedly be
able to put before the jury 2 substantially Identical version of whatinfamaﬁonrz wes consumed

19
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The defendant can testify that the intslligence he yecslved, as

National Security Advisor to the Vice Preﬁdem,—anﬁ thet he

took the information provided to him very seriously, Libby,  F. Supp.2dat } , 2006 WL

i
3461482, a1 *8, Thus, when ha received intellipence information during his inte}ligﬁnc:e

briefings, he paid close sttention to it

'In addition to this classified information, the defi
1o testify that on July 11, he was scheduled to attend & Senior Staff meeting, mest with the Vice
President, antend a meeting with the Vice President and Joch Bolten, and attend L meeting with
the Vice President and then-Secretary of Defense Donsld Rumsfeld. Moreover, his calendar
eppears to reflect a notation that he worked on a statement for George Tenenet uga:dmg wraninm
and had meetings with the Vice President and Stephen Hedley, Thisisin -addiﬁ@ to any other
unclagsificd evidense that the defendant may present to show what consumed him on thig day,

such as the volume of his work.

will simply not diminich his ability to pnesex# his defenss 1o

thejuy. | 3 |
Ths (’:oufi*s conclusion is further bolstered when one examines all af’th& information that

the defendant alleges consumed his attention during that eritical week of July 6412, 2003, Within
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this week the defendant will testify to fifteen different terrorist threats hie revie ¢d. See.ey
: |

I sddition 1o this information, the defendant will also testify

shout the informaton




iy 3L oy e

serisis® swith Turkey that cceurred doring this period; Gov't's Sugp. Mot Attach, C, Toplc 8, his

R — P e Ak

personel calendars, and ofher unclassified evidence, Withall of this, the gover ent's propossd

— et

ed in the

substantiallythe same ebility to presest his defense as swould the information coptait
s. M

T defendant secks to testify that on June 14, Tuly 7, and July 3, 2003, ho received

intelligence ‘nﬁsﬁ:ﬁga that ineluded information mmer:ﬁng ay,
pecifically, the classified

ﬂmﬂh& defandam: wishes to inslade would allow him to show that tmﬁmse spebiﬁa dateshe wes

provided with detafled intelligence informetion conceming the

the mﬁfeﬁdam, this information, along with other mattacs of netions] security, v#azz the focus of his

sttention on the specific dates referenced i the indistment, ix:c sding the ﬁﬁiés on whish he had
conversations with Crafg Schmatl, 8 CIA belofer; At Flgischer; the ﬁ:fzmar-wwa Housz Press

Miller, 8 New.

st ba sble to show the jury why sm:h informetion was important to him and why he would

have ﬁmmcci on this information to the excluston of othee matiers he my hwe dlseissedon
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those dates. As support for this propositicn, the defendant seeks wt&sﬁﬁ’ about the content of

The government has proposed ths following substitutions for thess tiacuuzfezxts and

substantive testimony. Flrst, the government has included thé following in its statemm

admitiing relevent facts:

Gov't's Supp. Mot., Antach. A. In sddition, under the government’s proposed subst
dﬁfen&ant' would be able to 1estify that on July 7, 2003, he received information mins

g it N -+ 5>

difficulty concluding that the proposed substitutions, when read together with the statement

admitting relevant facts, provides the defendant substantially the same sbility to present his

defense. Mr. Libby will be able to testify that

and that on July 7 and July 8 he received spacifi

=

Whaﬁxért@smbsﬁmﬁonmadequam for documem;.'howevﬂ, isa closer question.

o

Y rhis Couri’s cltstion to documents 1s s the binder of revised substitutions provided fo #ie Court on
?o#embef 4, 2006, Unless otherwiss indicatad, the Court fareferencing the proposed substitution, not the original
gocument,
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Documentilfis a Juns 14, 2003, e the government’s proposed substinition reads:

The proposed subsitution therefors excludes any reference

- Forthe rezsons that :féliﬁ%hww, the Court oiust abﬁ:aiwde that this

amission doss riot prevent the defendant from putting on su stantially the game deferse as he

On or shout June 14, 2004, LIBBY met with & CIA brisfer, During thelr sonversation he
expressed displeasure that CIA officials wers making comments 1o reporters critical of
the Vice President's office, and disoussed with the briefer, stmong other things, Jos.
Wilson® and his wife *Valerie Wilson," in the contexi of Wilson's tip 0 Nigar,

iﬂﬁiﬁ%ﬁ 5,911, While this conversaiion is no dﬁﬁbﬁﬁnp&ﬁ&i to the Weﬁﬂﬁ*m s

deferise of this action, the conversation that occurred on his date iz not one of the convergation

during whick the defendant ellegedly inade false statements to the FBI Special Agents or the

grand jury, Nor is this one of the dates on which he had the conversstions with news reposters
fhat form the predicate for the sllegedly false statements made to the FBI -Spﬁcia«l Agents and fhe
grand jury. Rather, on this date, the defendant allegedly diser

issed “Valerie Wilson" and “Joe

Wilson® with & CIA brisfer. Indictment st 5, § 11. While what happened on this date s

important basauss it démonstrates that the defendant had bean provided information concerning

Velerie Wilson before he spoke @ the reporters, it s mot, by any streteh, ong of the most critical
detes in the Indictment, Morsover; sesording to the indictment; inthe days 'lekding p 10 June

14, i&ﬂ&,&w ée;‘a&dm had a nmber of conversstions concerning Ambassador Joseph Wiison
and i3 wife with officialy in the Bush Adsmin

stration., See Indictment 214-5, J§47,9,
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: Acmrdmgly, the fnformation the defendant. was exposed 1o on this-particular. daw 1a oven loss

sigmdficant gince a;mﬂar conveisstions dmnaustz&%mg His kﬂawiadge of Valerle Wﬁ&cﬁ also

pteurred on other cocasions.

Adumittedly, the gqvemmm’s proposed substitition dees not psrmft the Jefendart

testify that docﬂmm. confained m"crihgence concerning
irmetely refers to
[ ovwever, e dofetidant is parsd o ety that on Joss 14, whan ks rsoelved B

intslligence bifefing, he

Gov.'t's Supp:, Mot,, Attech, A, Thigds
more fhan sufficient to showthe jury what was consuming his time and attention hoth diring that

- day, and-more particulatly during His intélligence briefing, Andeslong a5 the governmant's
eubstiintion make clear, as it does, that the defendant wes concerned shout this informetion while
recsiving his intollizence trlefing, the defendant need not communieatsta thﬁgmythax-
I
Tt:is alsa Triportant o note that hig substiution tnust be sonsidsted fn conjanétion with.

everything elsc the defendant will sgsent sonsimted his time and BitsEtion cﬂirﬁna 14,2008,

Specifivally, he will assert that during his Intelligirics brisfing on thet day, ho was glven thivat
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In addition, his June 14 intelligence brisfing included informati

'Mamwer; ag discussed in more detall In }aicr sextions of this bg%ani the days
smom&ing Juns 14, 2003, were filled with similar briefings contalning even more highly

2.

sensitive information that the defendant alleges wers also the focus of his :mwa;m Arnd, it
cannot be overlooked that the defendant will also b able to present his daily calendar for J uns 14
and the surrounding days, along with other unclassified cvidence such as the Power Point
presentation indicating the volume of classified and highly sensitive information the defendant
bad presented to him on a daily basis, ’

Thus, even if the government’s proposed substitution doss not pmvi&ﬁ‘tﬂa defendant the
ahility to present the exast tmﬁmnn} he seeks with regard 1o whet he Iramed onJuns 14, 2003,

this Court must conclude that this will not meaningfully impact his ability to present his defense

cause & jury will no doubt understand the full extont of how busy he was and {he importance of
the informstion he was consuming.
c N
The governmant has sventually proposed, in lieu of documentary support for the
proposition that the defendant received information m—
_ the following statoment, which would be ad&ed to the

statement sdmitting relevant fects:
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The defendznt continues to abject 1o this substitution. Def’s Response st Specifically, the
defendant opines that this substitution would only be adequate ifthe defendant ::an testify that the

I 2. Without e bily to preset s

fact, the defendant posits that he wﬁl not by sble to explain the “urgsney of the ﬂ:m&t pescé by

-smiauen, Dref.'s Response al’!&zs Court cenmot sgree, i

The subtle difference between the government's proposéd substitution an,d} the
defendant’s language is inspprecigble. There is no doubt thet 2 jury will c«mpral*mé the urgency
|  the-defendant would have experienced upon the receipt of credible information that

Moraom, although the languags of the substitution does not frack mxmﬂy ths
language requested by the dsfmdan:, the clear import of what was commumcate% to the

defendant is apparent, There can be no doubt that tha only rational inference ﬂ:mi cun be ﬁerivﬁﬁ

Memvmthxs statement must be examined through the lans of everything

I See Gw*t's Supp. Mat,

W memma&mcbjmdwmmmwm i did ot indlcate that |
[l The govemment's Decamber 7, 2006 pmpcsed ﬁnb@tmmcn has resolved that omi ‘
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 And, it must be viewed from the perspective of why mﬁ a0 attack Was & |

concern 1o the defendant. See Dog

While the defendant might prefer his words of choice over those of the government, that is not

the standard under Section 6(z) of the CIPA, end this Coust must conclude that the substitution

| proposed here provides the defendant substantlally the same ability to présent iua defense, Bee
sopry at pages 46,

o

Tha government has davom& considerable affort 1o devising seeeptable u

cosrt R s s i 6 hesings,

Court approved the govemment’s proposed substitution relating to the

The Court concinded that the govmnmﬁ‘s propased

gubstitution, which reads that
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_— However, the Court noted that the government's proposed substitution did not.
adequately address the defendant’s concern ragarding

To address tils concern, the government has now sdded the following

language to its proposed substitution for the narrative summary of topic ares

The defense maintains its objection to even this language, asserting that it “ninderestimates the

extent of Mr. Libby's concerns about

Bl This Court rejects the defendant’s position. ‘
Firgt, this Court has aixegéy soncluded that the defendant does not need t# testify sbout

N < =< 5

demanding language that states that the defendant wes concerned with )

T oot ks o circumvent this Court's ser rling, In

addition, the language proposed by the goverment provides the defendant the &bﬁityw testify to

Such testimony will place

sxactly whet the defendant wants them 10 understand-
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‘Whils the jury will not be

presented with one subtle nusnce

- it vill undoubtedly understand why these considsrations allegedly

consumed the defendant’s time and aftention, espeeially when coupled with &A other JJpeges

- of narrative text contained in the narrative swnmery of topic atea JJfwhich includes o lengthy

Gov't's Supp, Mo, Attach. C,
the defendent will be sble to provide furth

- support concerning the focus he
situztion through the use of the information contained in documents

together, the defendant is well positionsd to present this aspect of his memory defenge to the jury.

Accordingly, the government's substitution on this matier provides the dsfendan substantially
the same ability to present his defense,

The defenss also continues 16 objset to document

goversmens Hbs proposed the following substitution:

aecepting this proposed substitution because it did not provide the defendant tlie. ability to testify

.
This document, a July 10,2003 -
| -«

Féz entry, the

In addition to the parrative summary —
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that before July 10, 200, be had reseived information indicating = concern that ERNRNR

f end that during the oty 10 inveliigence

brisfing he received further information that cansed him concern SIS

ent hias not groposed additions! substitutions for this dooument. Ix#oﬁethalrass, the
’ |

Court has ultimately cousluded for the following reasons that the substitution a:# provided by the
ment provides the defendant substantially the seme ability to present his defonse
Fixst, the defendant is sble to testify that on July 10, 2003, he was briefed.

additon, i can scsee RN 2, . o thins,

Govt's Supp. Mat,, Auich. C, \JI Thos, aitionghi tn dofendunt carmot state that

I <cccive information tha

is nonetheless permitted to testify that on July 10, 2003, he recetved information in an

outlined abwm ’I‘hm, heis abia 1o 2ssentislly present ‘chc: entiro story 1o the § gury and show why

tﬁﬁ the story

thir imfcmaﬂan,g«as of sa.gmﬁcsni concom to him,
Aﬁmrtta&}y, hf&y 10, 29{33 s 8 erltical date in the indictment, asit ls on- Lhis dars that the




Fhute s BB w RS B ST 1Y {40, 2l Sal-o

. defendent allegedly spoke with NBC Washington Bureay Chief Tim Russert, anflpnssxbi? Car
Rove, Indich

ente1 7-8, §120-21. However, tis important to nota thst this s ot the only
classified information that the defendent received on July 10, 2003, 2nd thet he plans to use to

show the jury that his time and attention were consumed by i portant matters cﬁmﬁja’i

mfmai’mn@ the defendant is ﬂhla 0 ;rov;&e mnmauy’aawzl on the contents of ﬁm narrative

staternents to further daveiap these stories. gg‘rapiﬁ Suemers
R L‘Wﬂﬁiﬁmmﬁmi&uadmhtediymlmiﬁm

evidenes, such as the defendant’y daﬁy schedule and the Powsr Point preaentaﬁap, thist will ghow
the number and the nature of somp matters that allegedly consumed his time -anﬁ.;a;mnﬁan on that

day. Forexamiple, the defondani’s July 10, 20073 daily calender shows him sttending » Senior

Steff Mesting, mmvmg an m:eilsgwca bejefing with the Vies President, meeting with the Vice

Presidant, recb’ ving & CIA briefing, meeting agam with the Vice President and then-Beordtary

Ridge, end havmg hmch with the Vies President and Speake: ofthe I'ictuse Dennis Hastert

meet, 2 munber of other eriticsl events coomred during the week of July 6-12, 2003,
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including discussions the defendant allegedly had about Valere Wilson Plame with varicus
administration officials and news reporters. Ses Indictment st 7.8, o 15*24 Thus, all of the

events during this week potentially impacted the defendant's time and sttention and would have

 potentially affected the accuracy of his memory, Within this period, the def&ndgm willbeable to
infroduce evidence of information he received during five intellipencs bneﬁngsgmeh in¢luded
a discussion of no less then ﬁiﬁ&feaz; different topics. See Do, {July '-?,..23-
oty s, 200wty 0. 2005 e [Tty 11, 3003
- Mcrwver, the deﬁndant-wiﬂ ‘_b.e gbls to tesiify ajﬁcut'-ﬁﬁeanfssﬁrm‘mdu—rijﬁt'thmm‘ha
_ was briefed on. Soe Doc (discussing one terrarist threat from the July 7;;2{?{}3’-—
(discussing five thiests from the July §, 2003 (disoussing three tzrroFst threats from
the July, zoﬂa-mmsing oo terroris threata romn the July 10, 2?05-'
(discussing two terrorlst threats from the July 11, 2003. e discussing two terrorlst
threats from fhie fuly 12, zee_.m:&mndam;wm sl be able to tastify pliont
| information contained in his gﬁrsecnal;hm from this time-period. ‘Ses Doe,

Most of these notes record

Gov't’s Supp, Mot, Attach, C, Topic &,

Thgm‘éan be no crodible evgument that the defendant :_ﬁcas‘nét- Havea vast quantity of

# ) ,
information gt his disposal to present to the jury concerning what matters he way invalved:in
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-s. inconsequentisl. The jury will no doul sufﬁ:ieziﬂymmprahﬁ;jidﬁi&extmmf

the defendant’s work demands the em. Thus, the

f ellegedly called for the focus of his atte

Court must concinds that the substitution. prow&ezd by the government, coupled th the other

evidenos availzble to the defendant, provides the defendant with substantially the sams ability 1o
present his defense 23 would being bie w present the classified informetion contained in
daaum@-i};its original state, l |

On June 11, 2003, the defendeny participated ina meeting which adﬁmsz& amang ather

oo, N - -

mesting, the defendant’s notes reflect the following entryr |

ainteing His objection to this proposed substication, cleiming that it ﬁusssmt provide
‘him with substantially the sams ebility to present hig defense, in that it excludes sny discussion.

Assonding to the dofndent's atomey's
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This Court agrees with the defendant that the proposed substitution omite a fact fom

- what is stated i the original version of the doctment, And, ifthis Court sanctions the

government’s proposed substitution, the defendant will ba precluded from ‘tesuﬁmg gbout ane

aspect topic arca on which

he intends 1o testify For the reasons that follow,
however, this Court must conclude that the substitution proposed by tha govema#&em will have no
materially negative impact on the defendant's defense, |

First, the substitution s proposed leaves the defendant with essentially what he desires to
: |

Moreover, the government's proposed substitution

present to the jury—the ability to testify that he was engaged in discussions aboy

necessatilya secondary concem, sin

coticlusion is further buttressed by the fact that besed tpon the defense comsel’s profier,

Thus, this Cotrt must coricluds that the Jroposed
substitution pmv"id"ef'sme:defendant with substantially the sante abilftyto pxe"s-hnfhis defatise, in
that it permits him to tell the jury that on Juns 11, 2003, he was concerned aboul

3
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In any event, even if this Court could conclude that the possibility of

is important to his defense (which it cennot), its exclusion from jtitwtsuﬁﬁiuﬁon
still wéa:eldmt materially impact the defendant's memory defense. As gmviou#ly noted,
accérdiug to the indictment, on aﬁd around June 11, 2003, the defendant receivec Sudormation
from varlous gnﬁemmant officials concamning Joseph Wilson, his trip to Nig‘e:,;, and his wife's
possible involvement in planning the trip, Indictment st 4, 6 (“On or.about Juma 11,0112,
2003, the Under Sectetary of State orally advised LIBBY inthe Wte-Hause‘s-thst insum anid
substance, Wilson's wife worked at the CIA and that State Depmmt»pmﬁ@:l Were saying
that Wilson's wife was involved in the planning of hs tip:*), § 7 (“On t’sr«ﬁbw# June11, 2003,
LIBBY spoke witha sericr officer of the CIA to ask about the c«tigiﬁ and elrey st

Wilson®s trip, and was advised by the CIA officer that Wilson's wifs worked at the CIA and was
believed to be responsible for sending Wilson on the trip.”), §9 ("On oz about'#ma 12, 2003,
IJ:BBY was advised by the Vice President of the United States that Wilson's % worked at the-
[CIA] in the Counterproliferstion Division. LIBBY understood that the Vmc I-“rcszdnnt had
leatned thiz information from the CIA_._”‘}. As disoussed sarlier, while thess conversations are no
doubt important to both the prosecution and defenise of this-action, the *;:tu’wgrs’#ﬁﬂns that
ocourred on these dates are not the conversations during which the defendant allegedly made
faise statsmegxts t@ the FBI 8pecial Agents or the grand jury. Nor are thése the Edates on which
the defendant ha.d ﬂxe conversations with news reporters. which form the'basig far the allegedly.

falsc statermonts made thersafter to the FBI Special Agents snd the grand jury. }aam on this

' 16
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date the defendant allegedly learned about Valerie Wilson's affiliation with the CIA, Indicrment

at 4-5, N 6-9. Whils what happened on this date i important, it is not, by any reach, ons of the
most critical dates in the indictment, Moreover, the informetion provided to the dafendant on
this particular date is eved less significant because similar eonversations, xxhzebq‘ occurred af other
times, slso demonsirate his knowledge of Valerie Wilson prior 1o his -ww?amti;nns with the
reporters. Indictment at 4.5, §Y 6-9, 11, Thus, sven though the government’s p%opaze'd
substitutions do not provide the defendant the ability to present svery minute mﬁianca of &ll the
matters he considered on Tunc 11, 2003, the restriction here will have no significant impact on
his defense, especially since he received the same information on izmlﬁple: other occasions,
Finally, it is important to also note that the defendant retsins the shility o ssturate the

jury with elessified information he rectived on June 11 and the dates immediztely surrounding

this date to show what ‘was the foous of his attention 4t that time. Specifically, the def

be abls to testify that on June 11, 2003, he received an intelligence briefing that discusse

He will also be able to testify that in his intelligence brlefing he recetved information

1o will b able t testify that he was involved in & mesting discussing Ispacl-Palestine relafiony

and specificaily addressing, among other things, the|
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B This represents the classified information the defendant will be

" ble to testify allogedly consumed hi afteption on June 11, 2003. The -def-‘cnﬁa% will slso be
sble to testify to similar volumes of classified informstion preserted 1o him on the deys
immediately before. and after fune 11,2003, See Doc. JllTune 10,2003 task rﬁ.;a:)‘.zxune-»w.
200 R with two terrorist trroats)Jf rumne 10, zana—jith six terss)Jl|

(June 12,2003 mesting nutasl.‘fma 12,2003 mesting notes: [l ection Tist entries for Tune

10-12, 2003); amg‘-gum 12, 2-0(:?3—7% thres tems)™ Tnadditlonto e

pemmit him to develop the “storles” and beckground of these various exhibits, qumiﬁr,- the
defendant will also undoubtedly present svidence of his other, non-classified aﬁfiﬁﬁes on Juns.
11, including the Power Point présemaﬁaﬁ showwing the volume of tlassified infbrmation he
received on this day. And his dafly calendsr for the day, which is pagés in length and shows that
ha was schieduled to -paxﬁcipaﬁté’ §1‘1 fifteen separite mestings; insluding: mestingy with the
President, thé-' Vice President, Dz, Condaleczza Rice, the Benior S?:ﬁ;. the Nattonzl Sepurity
Cotnssl Deputios Comunitise, Abassador Robest D, Blsckvil, Ambassedor Seiab Shovel,
former Isracll Ambassador to the United States; Mr, Alexander Vondre, Deputy Minster of
Foreign Affairs for the Czech Republic, Ahmed Chelabi, Redi Neldenov, Chief of Staff to Prime
Mirster of Bulgaria; Stephenie Lundberg, and Zal Khalilzad, will firther:support hisv‘aiwmery

PEap]

defense, s

i

B In fact, the defendunt wil be sble to present afmiler Informatien concerning the 'EMLE week,
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There can ba nto serious contention that based upon this overwhelming amount of
information, the defendant will be able to argue to the jury that the voluine an4 magnitude of the

important national gecurity information presented to him on June 11, 2003, an? the days .
immediately before and after thar date; was so formidable thatit is iﬁcmmeiw#&e- that the
aceurasy of his memory would not heve been inpaired. And the omission of dne compongnt of
ons subject will simply have no bearfng on the defendant’s sbility to substantipily preseat this
déferise. Accordingly, this Court must ccnciude that the substitition propasac# by the
goveimment on this matter comports with the demands of the Sixth. Amendmsm
III. Conclusion

When this Cowrt began its foray into the CIPA morass in Sept'emheri it could not have

imagined the course of the journey it was abotit to traverse, Duringthis %ﬁqusmd complex

expedition, this Court has strived fo ensure that the defendant’s tight 1o & fiir trial would be -

preserved, And this Court believes that due in large part to the tireless wotk of the parties (and
fhis Court), the defendant's constinttionally protested right to present his defe:@se: wilLniot be
infringed by the rulings it has made. Thus, while the path this Court has folwea islargely
utcharfed by written precedont, the Court truly believes that the balance s‘fmc% by Congress .

when it adopted the CIPA has been achieved inthis case, Accordingly, for thd reasons set forth

in this Memorandum Opinion, and in the orsl rulings rendered during the CIPA Section 6{c)

proceedings, this Court must conclude that the substitutions proposed by the g@vemmem‘, &s
' 1

revised in numerous Insfances during the cousse of the CIPA Section 6(c) praéwdiugs,'wﬂl

indeed provide the defendant substantally the same ability to present his defense ss would the

classified version of the substituted information. Accardingly, the Court will now grantthe
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govemement's Supplementsl Motion Pursuant to CIPA Section 6(¢) for Subst

Disclosure of Classified Information.

SO ORDERED this 8th day of Decernbet, 2006,

" An Order conilstent with this Coust's ruling scsompanies thls Memaréndum Opinfon.

P Leii oae

hations in Lieu of

REGGIE B. WAL
United States Dis

TON
trict Judge.




