America A!F'L—CIO and the CWA Local 16401/TTU Local M029, Washington Maile

' No 29 (“Umon”) of breach of the colIectlve bargalmng agreement (“CBA”) ~The

 was emplojed at The Post from 1989 until his termination in 2003, In April 2001,
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In this action brought. under Section'301 of the Labor Management Relations|

U.lS.C. § 1$5 , plaintiff accuses his former employer, The Washington Post (“The P

his union, the Printing, Publishing and Media Workers Sector, Communications Wo

stems fromiplamtlff’s termmatlon on May 20, 2003. The Post and the Union each }

motion to dismiss the amended complaint. Plaintiff, hrough counsel, has opposed the

Act, 29
bst™), and
rkers of
rs’ Union
.claim

\ave filed a

motions. Upon consideration of the parties’ submissions and the entire record, and ffor the

following rgasons, the Court determines that it lacks subject matter jurisdiction and,
accordingly, will dismiss the _complaint.

1. BACKGROUND

Plaintiff alleges that The Post breached the CBA by discharging him and thaf the Union

breached it:s.duty of fair representation in not pursuing his grievance to arbitration.

Plaintiff

he suffered




a work-related injury and began to collect workers’ compensation benefits. On May ;'20, 2003,

while out on disability, plaintiff was fired for falsifying his employment application by. failing
to disclose his criminal history. On May 27, 2003, the Union filed a grievance on plaintiff’s
behalfl. Pur;suani to the CBA’S i:hrée—step grievance’ procédure, the grievance was referred to
the parties’ J oint Standing Committee, which conducted hearings on August 25, 2003, and

November 3 2003. Plaintiff’s discharge was upheld on November 3, 2003. Plaintiff received

a copy of I:hke decision “in December 2003.” Amended Cplt. at 4. On December 18, 2003,

'plaintiff reqixested arbitration of his grievance. He was. “officially informed, in writing,”
about the deé,cision not ito arbitrate “on or about May .19, 2004.7 Memorandum of Pdints and
Autlioi'ities iin Opposition to Defendants’” Motion to Disniiss Plaintiff’s Complaint at|3.
Il. DISCUSSION

ThefPost moves to dismiss pui“suant to Fed. R. Civ. P. 12(b)(1) and _(b)(6).] The

' Union moves to dlSIIIlSS pursuant t0 Rule 12(b)(6).
parties tiiat the court lacks Jurisdiction of the sub] cct matter, the court shall disnis}
action.” Fed. R. Civ. P. 12(h)(3). The Court therefore must first deter_mme if it has
matter jurisidiction by addressing the Post’s Rule 12(b)(1) motion. Inrulingona Ru
motion, thei Court “may considér the complaint supplemented by undisputed facts evig
_ the‘rec(t)rd., (i'.l)_l' tii_é_complaint supplemented by undisputed facts plus the court's resoluti

disputed faéts.” See Herbert v. National Academy of Sciences, 974 F.2d 192, 197 (D.

1992) (Citiiilg cases).

'
The docket]
' -for-pla_jntifi
motion to di

)n March 24, 2005, The Post moved to dismiss plaintiff’s second amended
shows the filing of an original and an amended complaint. The Court den
tofile a second amended complaint See Dkt. Entry of April 1, 2005. Th
ismiss: the second amended complaint therefore will be denied as:moot.
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It is undisputed that the CBA had expired two days before plaintift’s ternunation date

and that negctiations for a successor agreement were under way. The Post argues that

Jur1sd1ct10n is wantmg because § 301 confers jurisdiction to ad]udlcate clarms arising only

- from exrstmg CBAS Plamtlff counters that dlscovery is warranted to determine whether

plaintiff’s right to have his grievance arbitrated survived the CBA’s expiration. Section 301,

however, confers jurisdiction for the “violation of contracts between an employer anl

orgamzatron representmg employees in an industry affectmg commerce.” 29 U.S.C,

1d a labor

§ 185(a). The position of the partles to the CBA The Post and ihe Union, is clear from their

respective ﬁﬂmgs and-the attachments o the amended complaint.®> They both conten
CBA had e):(pired at the time of plajntiff’s termination and imply that the arbitration
did not suﬂ;rive expiration. In fact, the Union informed plain_tiff that it did not take
3 grrevance through arbrtratlon becatlse the contract had exprred See Amended Com
' Attachmentrs (letters dated March 22 2004, July 22, 2004, September 2, 2004) Th
- meeting of the minds on this issue defeats plaurtrff’s basis for discovery, which wou

nothing moire than an exercise in futility.

d that the
provision
[1is

plaint

e parties’
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In aihybrr'd claim such as presented here, a plaintiff may sue his employer for reach of

the collecti?ive bargaining agreement and his union for breach of the duty of fair representation.

DelCostellcfn v. International Brotherhood of Teamsters, 462 U.S.'151, 164 (1983). The two

claims are linextricably i’nterdcpendent," insofar as plaintiff "must not only show that

discharge was contrary to the coutract but [he] must also carry the burden of demonstr.

_
l

Authontre at 1-2 (adoptmg The Post s clarm of an expired. CBA)

| ' 3

o ﬁee the Union’ 8 Reply to Plamtrff’ S Supplemental Memorandum of Points and

This]

ating a




breach of duty by the Union." Id at 164-65 (quoting United Parce! Service, Inc v. M _ichell, 451
U.S. 56, 66-67 (1981)). Inits suppleménta] reply, The Post asserts that plaintiff is seeking to
enforce the CBA?S “Gust cause” provision (Section 11) governing discharges, which if contends

did ﬁot survive the contract’s expiration. Plaintiff has not rebuited this claim, which, if
deemed admitted, ends the case in The Post’s favor. The Post also asserts that plainfiff cannot
seek to enfdrce the arbitration-proifis_ion because he is a non-party to the CBA. Def['t Post’s
Supp. .chlj?. Brief [Dkt. # .27]' af_ 2. While that may be true, plﬁmtiff has sued the Upion for-
breaching 1tsduty uﬁder the provision to arbitrate on hisbehalf. The Court therefore will
determine véVhethef, as plaintiff contends, the arbitration provision survived the CBA
expiration.

“[Alrbitration is a .ﬁlaftér of consent = that will not.be imposed upon parti;*s'. beyond

the scope b’;f their agreemeﬁt."’. Litton Financiél Prfﬁring Div., a Div. of Litton Busi ess
Systems, Ink. v. NL.R.B., 501 U.S. 190, 2(}.1, 111 S.Ct. 2215, 2222 (1991). A dispute méy

~ be subject téo the arbitration provision of an expired contract if (1) “it involves facts and

_o_ccu_rr,encésf-_ that érose-be_foré; expiration” of the contract, (2) the “action taken after |expiration
infringes a‘iright that accruéd or i}ested under the agree.mént,:’-’_ ﬁr (3) “undef 'norr.n‘al principles

* of contract !iﬁteﬁpretation, the diéf)uted contractual right survives éxpiration_ of the re mainder.of

the agreemgant. > Id. at 205-06. “Unless “consentted} to . . . by explicit agreement|” an

arbitration. fpro-vision does not survive an expired CBA. Id. at 201.




~ contract. .|

o Passenger Corp. v. Lexington Ins. Co. 357 F. Supp.2d 287, 293 (D.D.C. 2005) (“Gengral
- prmcrples of, contract law dictate that a plainiiffs right of action normally accrues when-the
- contract.is ] ﬁrst breached ") (01tat10n and mternal quotatlon marks omltted)

: 'Plaiﬁtiff asserts that the third exeeptiorr applies here.® He cites to Section 1 of the

| CBA wh1ch states m relevant part that “Itlhe parties agree 1o bargam in good faith eJnd to seek
o ".a successor agreement wrthout changmg the terms and condmons of this Agreement, except in

_accordance wrth the Natronal Labor Relatrons Act » Def S EX A [Dkt # 7- 4] at 4. T‘his

Ianguage however is the statutory postexplratlon ob11gat10n . imposed by the [INational

Labor Relations Act]” to maintain the status quo during contract negotiations, whicly the

Supreme Cdurt has distinguished from enforceable “contractual obligations.” ZLirton, 501 U.S.

o 207-, 111 S.iCt. _at 2226. “[T]hose terms ;md conditions no 'lo,_nger have force by virtpe cf the

cOntreot.f’ fd. at '206, 111 S.Ct. at 2225 (citing’Dérrico‘ v. Sheehan Emergency Hos]b., 844

F.2d 22, 2:15-27 (2d Cir. 1988)) ("‘Section 301 . . . does not provide for federal court

'. jﬁrisdietion-iwhere a bargaining agreement has expired, although rights and duties uxder the

1 expired ag'risement ‘retain l.egal signiﬁcariee_ bectause they deﬁne the status quo’ for gurposes of

— the prohrbrﬂlon on umlateral changes ”) (parenﬂletrcal explanatlon in orrgmal) (other citation

} omltted} As set. forth in Sectron 1, the llfe of the, CBA was “ frve years to and mcluding the

fifth annive:;rsary of the date of signing of this Agreemeni.” Def.’s Ex. A. In the albhsence of

-any language explicitly preserving plaintiff’s “just cause” and arbitration rights, the|Court

concludes ,t;hat it lacks jurisdictidn under § 301 to enforce those provisions of the expired

: P-Elainti'ff notes that the first exception may apply because “discovery in this case will
undoubtedly reveal” that the decision to terminate plaintiff was “made in advance of May 18,
2005 [sic] because of his age, his application for, and continuing receipt of, workers’

‘compensation, and his continuing health problems.” P1’s Mem. at 6, n.2. Under confract law,

however, the date of the breach (here the termination date), is controlling. See National R.R.
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For the p'récédiﬁg'-rea?érc'ii‘:;;‘é, the Court graﬂts The Post’s ;Rﬁie" ii(b)('l) ‘motion
- dismisses the case in its entirety. A separate Order accompanies this Memorandum (
-

Richard J. Leon ~
United States District Judge

laﬁd'
|

Dpinion.




