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Plaintiff L.eonard Dunning filed the instant action alleging that defendant Paul A.

Quander, inhis capacity as director of the Court Services and Offender Supervision Agéncy
(“CSOSA’r or “the Agency”) for the District of Columbia, discriminated and retaliated

against him in violation of the Age Discrimination in Employment Act (“ADEA”),29 U.S.C.

f.., and Title VII of the Civil Rights Act of 1963 (“Title VII™), 42 U.S.C. § 2000e
et .-wq., fcsltjectively. Specifically, plaintiff alleges that CSOSA discriminated against him
on the basi% of his age when he was not selected for the positions of Community Supervision
Officer (“CESO”) and Lead Drug Testing Technician (“Lead DTT”). Additionally, plaintiff
alleges thalhe was suspended for a ten-day period and again not sclected for the position of
Lead DTT in retaliation for the filing of an age discrimination complaint with the Director

of the Office of Equal Employment Opportunity Diversity Special Programs (“EEQ™). This

|
matter is now before the Court on defendant’s Motion for Summary Judgment. Upon

|
i
|
|
|
|
|
|



consideration of the parties’ submissions and the entire record herein, the defendant’s motion
is GRANTED. |
BACKGROUND i

Plaihtiff Leonard E. Dunning was born on August 8, 1955 and thus, wag over forty
years of age for the entire time period relevant to his complaint. (Am. Compl. 4 3.) Plaintiff
has been employed by CSOSA as a drug testing technician since 1997. (I §5.) In
December iZOOO, plaintiff applied for the position of CSO —a law en;forcementf position —
under Vac%mcy Announcement (“VA”) No. 2000-89.! (Id. §7.) Plaintiff was fomféﬁve years
of age thfn he applied for the position and did not possess the required law enforcement
experiencé that, when subtracted from his age, would put him below the thirty-seven year age
restriction Eetaﬂed in the Notice of Vacancy. (Jackson Aff. at 4 (attached to Mot.|for Summ.

|
J. as Ex. 7*) Although plaintiff was aware of the age restriction, he believed that it did not

apply to hil# because —1in his estimation —he was not a first-time law enforcement appointee.

(Dunning ﬁff. at 4 (attached to Mot. for Summ. J. as Ex. 1).)

1 - The Notice of Vacancy for the position contained the following paragraph'in bold face
MAb(MUM ENTRY AGE: Since this position is covered under Law Enforcement
Offi clzer retirement provisions, first-time iaw enforcement appointees must have not -
reached their 37® birthday at the time of appomtment Applicants 37 or older who
have|prev10us law enforcement officer experience under the Civil Service Retirement
System or the Federal Employees Retirement System may have their previous|law
enf rcement officer experience subtracted from their age to determine whether they

meet the maximum entry age requirement.

F .

(CSOSA Na%tlce of Vacancy, Announcement No. 2000-89 (attached to Mem. of P. & A' in Supp. of
Def.’s Mot. ) or Summ. J. (“Mot. for Summ. J.”) as Ex. 5).) f
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not been seflect_e.d to fill the CSO position. (Am. Compl. § 9; Mot. for-Summ. J.

March 29, 2001, plaintiff filed an EEO complaint, alleging that CSOSA dis

against hjxp on the basis of his age. (Am. Compl. § 12.) The complaint was
denied (id.), and the Equal Employment Opportunity Commission’s (“EEOQOC”

Federal Operations affirmed the Agency’s final decision on appeal “bs

prepondera[mce of the evidence of record does not establish that discrimination

Ap\peal No. 01A23244 (Jun. 25, 2003) (attached to Mot. for Summ. J. 4

|

Latclar in 2001, plaintiff and a fellow co-worker came under sus;é)icion for

(EEOC

repeated f%lsiﬁcation of their Time and Attendance Sign-in/Sign-out Sheets (“]
claiming t‘ ‘have worked more hours than those authorized by their supervisor.
Summ. J. ;;E 5 (citing Spencer Aff. at 2-3 (attached as Ex. 10)).) The supervisor’s
were fomérded up the chain of cbmma_nd to the Office of Professional Responsibi
(/d. at6.) (PPR investigated thé matter and received an admission from plaintiff’s
that the two men had in fact falsified their TASS. (Mot. for Summ. J. at 7.
however, ¢

amassed by OPR and management’s view that plaintiff refused to accept respor

Somewhere between January 12 and March 22, 2001, plaintiff was notifiedthat he had
at 4% On
:criminated
eventually
) Office of
cause the
occurred”
S Ex. 9)).

the alleged
[ASS™) by
- (Mot. for
':suspicions
lity (OPR).
co-worker

' Plaintiff,

6ntinu:ed to insist that his TASS were accurate. (Id.) Based on all of the evidence

1sibility for

his actions; Mr. James Morris, Interim Deputy Associate D_irect_or: for CSOSA (

2

will not ret
affidavit.

fommunity

|
i
!
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 Allcitations to the parties’ briefs incorporate the exhibits attached theretg. The Court
erence a particular exhibit unless that exhibit is (1) quoted directly or (2) a sworn



Supervision Services (“CSS”), charged plaintiff with fraudulent activity and lack of candor

during an qfﬁcial OPR investigation. (/d. at 7-8.) On August 26,2002, Mr. Morrii%_s proposed
| .

that plainti

Afte

decided to
rehabilitati
Summ. J.a
Mr, Williai
2002. (Mg

Als
VA No. 20
position w.

identity.”

ff be removed from his position. (I/d. at 8.)

| give plaintiff “th[e] opportunity to demonstrate that [he was]
on.” (T. Williams Mem. to L. Dunning (Dec. 6, 2002) at 5 (attached
s Ex. 14).) Instead of removing plaintiff altogether from his position
ms suspended plair;tiff without pay for ten calendar days beginning D
t. for Summ. J. at 8.)

b in 2002, plaintiff applied and interviewed for the position of Lead I
02-20. (Am. Compl. § 14.) Among the “critical competencies” requ
4s the ability to “encourage[] and facilitate[] cooperation, pride, trust|

‘CSOSA Notice of Vacancy, Announcement No. 2002-20 (attached 2

Mot. for S?mm I.) (emphasis added).) Although plaintiff was recommended by

interviewe%s to fill one of the two vacancies available under VA No. 2002-20,

after December 19, 2002 — following his suspension — plaintiff learned that he hs

selected £

hiring dete

this Lead DTT position. (Am. Compl. §% 16, 18.) Mr. Williams, wh

1 plaintiff protested his removal, CSS’s associate director, Mr. Thomas

|
|

!a' Williams,
capable of
fo Mot. for
at CSOSA,

ecember 9,

)TT, under
ired by the
-and group
s Ex. 15 to
v-a panel of
sometime.
1d not been

o made the

rminations with respect to. Lead DTT, asserts that his decision was based on

3

panel did n
Williams A
fact that pla
the dispute

This fact is disputed. The sworn affidavit of Mr. Williams indicates that t]
ot in fact recommend plaintiff for selection with regards to VA No, 20(
ff. at 4; but see Gunn Aff. at 4-6) Accepting plaintiff’s allegation as true -
in(i ff himself has offered no record evidence to substantiate it — the Court dc
to be material to its disposition.

he interview
)2-20. (See
- despite the
yes not view




concerns with plaintiff’s “honesty and veracity,” plaintiff’s less than “stellar” work history,

and the fac’st that the applicants selected for the position for which plaintiff applied were

judged to be “more qualified” than he. (Williams Aff. at 4-5 (attacheda_to Mot fqr Summ. J.

as Ex,. 16))) Plaintiff alleges that his non-selection “was a direct result of [his]

activity.” (Am. Compl. §19.)

The

prior EEO

next year, in 2003, plaintiff learned of another Lead DTT position openning. (Id.

120.) In Séptember or October of that year, plaintiff was one of two people who interviewed

fof that position, and in November, he was informed that he would not be hired. (Id.)

Although the interview panel had recommended plaintiff for the position, Mr.

Williams —

who again was ultimately in charge of the hiring decision — determined that the panel’s

recommendation was based on faulty reasoning. (Williams Aff. at 4.) Plaintiff did not in

fact receivie the highest rating by the interview panel, but instead was recommended by

default because the other candidate appeared to be overqualified for the position. (/d.)

Plaintiff alleges that he was not selected “based on his age . . . and his prior EEQ activity.”

(Am. Combl. 923.) CSOSA, on the other hand, maintains that plaintiff was not selected for

the later Lead DTT position for essentially the same reasons that he was not sele

earlier Lead DTT position. (Williams Aff. at 4-5.)

cted for the

On September 24, 2003, plaintiff filed a complaint with this Court, alleging that he

C e . . . |
had been discriminated against on the basis of his age when he was not selected for the

position of CSO, under VA No. 2000-89. After receiving notice of his right toifile suit in

‘.
|
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|
|
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S 3

regards to his additional claims from the EEOC in December 2004 (Am. Compl. § 23),
plaintiff moved for leave to file an amended complaint on March 18, 2005.* i"Plaintiff’ s
motion W#S granted, and his amended complaint was filed on June 1, 2005. In that
complaint, galainti_ff alleges two separate causes of action: (1) age discrimination m violation

of the ADEA (Am. Compl. §9 24-28) and (2) retaliation in violation of the Title VII (id.
|
\

Cur}renﬂy before the Court is defendant’s motion for summary judgme.'n:t. In his
|

29-33).

motion, deffendaht argues — drawing upon twenty-six supporting affidavits and exhibits—that

there are m%to material issues in dispute; CSOSA’s actions in regards to plaihtiff were
“reasonable, legitimate, and nondiscriminatory.” (Mot. for Summ. J. at 2.)

For the reasons stated below, this Court finds that plaintiff has failed as a matter of

law to meet his burden of establishing that there is a genuine issue as to any material fact in
this case. Accordingly, defendant’s Motion for Summary Judgment must be granted.

DISCUSSION |
L. Sta;%dard of Review

Defpndant moves for summary judgment pursuant to Federal Rule of Civi] Procedure

56. Under Rule 56, summary judgmeﬁt shall be granted when the record demonsi:ratcs “that

4 There record is devoid of both evidence and/or allegations that plamtlf f timely

exhausted his administrative remedies as to his claims relating particularly to VA No. 2|002 -20 and

his 10-day suspension. Because (1) defendant does not raise failure to exhaust administrative
remedies as a ground for dismissal; and (2) the Court finds defendant’s proffered grounds for
dismissal sufficient to dispose of plaintiff’s claims, the Court will not address thisievidentiary

deficiency. |
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there is no genuine issue as to any material fact and that the moving party is entitled to a

judgment as a matter of law.” Fed. R. Civ. P 56(c); see also Celotex Corp. v. Gatrett, 477
\ _ :

|
U.S. 317, $22 (1986). In deciding whether there is a disputed issue of materi

al fact, the

Court must draw all justifiable inferences in favor of the non-moving party. Anderson V.

Liberty Lol[)by, Inc., 477 U.S. 242, 255 (1986). Where the court finds that facts
the outcorrlP of the case are at issue, a case may not be disposed of by summary,
Id. at 248. L--If. the facts in dispute are “merely colorable, or . . . not significantly
summary j &dgment may be granted.” Id. at 249-50. A party opposing a motion fg

judgment

'rnaterial to
Jjudgment,
‘probative,
r summary

. . must set

forth speci

may not rest upon the mere allegations or denials of his pleading, but .

fic facts showing that there is a genuine issue for trial.”® Id. at 24&; see also
' i

5

his Oppositl
Summary Ju
the affidavi
affidavit fac
judgment o1

|

Plaintiff submits a Federal Rule of Civil Procedure 56(f) affidavit in conj lilnction with

ton, requesting discovery so that he may adequately respond to defendant’s Motion for

idgment. (See Dunning Rule 56(f) Aff. at 1-2.) Rule 56(f) states: “Should it lgppear from

ts of a party opposing the motion that the party cannot for reasons statec|1 present- by

ts essential to justify the party’s opposition, the court may refuse the application for
s to be taken

- may order a continuance to permit affidavits to be obtained or deposition :

or <ilisc:overTD

to be had or may make such other order as is just.” Our Circuit has held that the party

seeking discovery bears the burden of identifying the facts to be discovered that would create a

triable issue and the reasons why the party cannot produce those facts in opposition to
motion for siu:mmary judgment. Byrdv. Envil. Prot. Agency, 174F.3d 239,248 n.8 (D.C
* The party must also establish a reasonable basis to suggest that the requested discovery
triable issues of fact. Carpenter v. Fed. Nat’l Mortgage Ass’n, 174 F.3d 231, 237. Sii
plaintiff has not met this burden.
Plaintiff’s Rule, 56(f) affidavit alleges that he “cannot present by affidavit or othi
essential toﬁebut factual assertions made by defendants without engaging in discovery.
Rule 56(f)
rebut in prdhe'r to overcome summary judgment. It is clear from our Circuit’s decision
United St_at%s Arms Control & Disarmainent Agency, 864 F.2d 859, 861 (D.C. Cir.

the pending
L Cir. 1999).
7 will reveal
mply stated,

erwise facts
” (Dunning

ff. at 1.) Plaintiff goes on to list the assertions of the defendant that he would need to

in Strang v.
1989), that

plaintiff’s Rule 56(f) affidavit is plainly inadequate as a matter of law. In Strang
underwent the following analysis:
Fed
summary judgment or order a continuance to permit discovery if the party oppo;

7
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cral Rule of Civil Procedure 56(f) provides thaf a court may deny a motion for
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Jacksonv. Finnegan, Hendersén, F arabow, Garrett & Dunner, 101 F.3d 145, 150 (D.C. Cir.
1996). “[Tﬂ_he determination of whether a given factual dispute requires submissifm to ajury
must be guided by the substantive evidentiary standards that apply to the case.” iAnderson,
477 U.S. at 255. If there is insufficient evidence indicating that a jury coulé-d return a
favorable ‘irerdict for the nonmoving party, then summary judgment is proper.; See Nat’l
Geographic Soc’y v. Int’l Media Ass’n, Inc., 732 F. Supp. 4, 4 (D.D.C. 1990). !
|
I.  Age Discrimination Claims !
A. Legal Standard i
Age discrimination claims brought pursuant to Title VII and/or the ADEA are

resolved under the.burden-shifting standard set forth in McDonnell Douglas v. Green, 411

U.S. 792, 802 (1973). See also Teneyckv. Omni Shoreham Hotel, 365 F.3d 1139, 1155 (D.C.

the motion adequately explains why at that timepoint, it cannot present by affidavit
facts needed to oppose the motion. [Plaintiff] never offered the requisite explanation.
She did state generally that discovery “would be invaluable in this case” and would
give her “an opportunity {o test and elaborate the affidavit testimony already entered.
But|she never stated concretely why she could not, absent discovery, present by
afﬁdav1t facts essential to justify her opposition to [defendant]’s summary judgment
motjon. Without some reason to question the veracity of affiants . . . [plaintiff]’s
desiE‘e to “test and elaborate” affiants’ testimony falls short; her plea is too vague 1o
reqrire the district court to defer or deny dispositive action.
864 F.2d at 861 (intemal citations omitted); see also Thomas v. Nat 'l Football League Players Ass 'n,
No. Civ. A.[04-1337, 2005 WL 3312956, at *3.(D.D.C. Dec. 7, 2005) (“A proper 56(f) declaration
would have asserted the declarant’s personal knowledge (or at least information and belief) and
would havelrecited the reasons why the plaintiff could not adduce admissible evidence of the alleged
statements without formal discovery — the refusal of [potential witnesses] to provide affidavits
without the compulslon of a subpoena, for example.”). Plaintiff presents no affidavits i in support of
his summary judgment opposition besides his Rule 56(f) affidavit, nor does he state with sufficient
particularity why he could not, absent discovery, present by affidavit facts essential to justify his
opposition. The court’s analysis in Strang is directly on point. This Court therefore “acts within its
bounds of discretion in not granting a continuance for [plaintiff] to conduct discovery.” Strang, 864
F.2d at 861{ '
|
|




Cir. 2004) (ADEA). Under this scheme, the plaintiff bears the initial burden of establishing

a prima faT:ie case of discrimination. McDonnell Douglas, 411 U.S. at 802.: Once the

plamntiff mékes such a showing, the burden shifts to the defendant employer to speici_fy' “some

legitimate,

t . . ...
. . . that th¢ employer has met its burden of producing a nondiscriminatory rea
actions, the
could infer

any evidence the plaintiff presents to attack the employer’s proffered explana

actions; an

employer)
of a strong
F.3d 1284,

Toe
facts suffic
factor’ in t
1982). Su
protected ¢
he applied;

Id. at 857.

l
mondiscriminatory reason” for the adverse employment action. Id.

(such as independent evidence of discriminatory statements or attitudes on the

1289 (D.C. Cir. 1988).

{(3) he was not hired; and (4) he was disadvantaged in favor of a youn

;For the following reasons, plaintiff fails to establish such an inferen

%

: focus of proceedings at . . . summary judgment . . . will be on wheth

discrimination from the combination of (1) the plaintiff’s prima faci

d (3) any further evidence of discrimination that may be available to t]

or any contrary evidence that may be available to the employer (such 4

track record in equal opportunity employment).” Aka v. Wash. Hosg

stablish a prima facie case of age discrimination, the plaintiff must “d

he employment decision.” Cuddy v. Carmen, 694 F.2d 853, 856-57

ch an inference 1s created if the plaintiff shows that (1) he is a men

lass (i.e., 40 to 70 years of age); (2) he was qualified for the positior

I‘Assuming
|son for its
fer the jury
e case; (2)
tion for its
he plaintiff
part of the

s evidence

. Ctr., 156

cmonstrate

ient to.create a reasonable inference that age discrimination was ‘a determining

.(D.C. Cir.
iber of the
 for which
éerperson.

oo




B.

Plai%niff alleges that he was discriminated on the basis of his age when

Vacancy Announcement for CSO Position

he was not

selected fo#the position of CSO, under Vacancy Announcement (“VA”) No. 2000-89. As

|
detailed abrve, the CSO position for which plaintiff applied was a law enforceme
with a mandatory maximum age restriction of thirty-seven years. Plaintiff was
years of age when he applied for the position and did not possess the rec

enforcemeft experience that, when subtracted from his age, would put him below

seven year
Plaintift ali

due to his §

(“Opp'n)

enforcement experience for these purposes. And even if it had, plaintiff “did

highly as 1]
according t
Aff. at4-5
how plaint;

responded:

rior “law enforcement” experience. (PL’s Opp’n to Def.’s Mot. foz

nt position

age restriction. (Jackson Aff. at 4 (attached to Mot. for Summ. J.

eges nonetheless that he should have been grandfathered into the CS

at 13.) Unfortunately, however, his prior experience does not qualify a

“Not well. . .. He could not express himself, whatsoever.”® (/d. at

6

assessment
position of (
performance
Columbia, 1

o Anthony Mitchell who was responsible for screening the applicants|
{attached to Mot. for Summ. J. as Ex. 26).) In fact, when asked to cl

1ff’s interview proceeded, Mr. Mitchell — who participated in the it

In response, plaintiff presents this Court with nothing to suggest that Mr!

forty-five
juired law
j-the- thirty-
as Ex. 7).)
O position
‘Summ. J.
s prior law

not rate as

he other CSO applicants” and “would not have made the best qualified list,”

(Mitchell
naracterize
aterview —
3-4)

Mitchell’s

CSO. (See Am, Compl. 4 8.) But plaintiff’s “own subjective assessment
>” 18 not enough to establish a pretext for discrimination. Waterhouse

10

is untrue, except for plaintiff’s own contention that he was in fact qualified for the

of [his] own

\v. Dist. of

24 F. Supp.2d1,7 (DDC 2000); see also Keeley v. Small, 391 F. Supp: 2d 30, 50




As stated above, in order to create a reasonable inference that age discrimination was

a determining factor in an employment decision, a plaintiff must show, infer alia, that he was

qualified for the position for which he applied. Cuddy, 694 F.2d at 857. On the record

before the Court, plaintiff cannot meet this burden. As such, he is unable to establish a prima

facie case (;nf age discrimination.” Plaintiff’s claim in regards to the C8O position must be .

dismissed. |

Plai“%ltiff s age discrimination claim in regards to the second Lead DTT

Vacancy Announcement for the Second Lead DIT Position

position is

equally untfnable. As outlined above, plaintiff applied for the position of Lead DT, but was

ultimately not selected to fill the position because another candidate “appeared

to be more

qualified 11‘} that she had an advanced degree, experience in collecting urine satiples from

offenders, It)ossessed analytical skills and she had supervisory experience.” (Williams Aff.
r

at4.) Plaintiff offers nothing to suggest to this Court that defendant’s decision hfld anything

(D.D.C. 2005) (“[Pllaintiff’s evidence of his superior qualifications is based solely pn his own

assessment,

which is generally not enough.”); Hastie v. Henderson, 121 F. Supp. 2d 72,

81(D.D.C.

2000) (finding no genuine issue of material fact where the sole evidence plaintiff provided was “her

own self-serving and conclusory statement” that she was more qualified) ; Saunders v. D

‘Mario, No.

Civ.A.97-1002(PLF), 1998 WL 525798, at *4 (D.D.C. Aug. 14, 1998) (“Plaintiff has otherwise
offered the type of self-serving allegations that are simply insufficient to establish pretext.”); Amiri
v. Dist. of Columbia, Civ. Nos, 87-0188, 87-0189, 87-0190 and 87-0191, 1989 WL 37155, at *3
(D.D.C. Mar. 21, 1989) (“[Plaintiff] concluded in his own mind that ethnic or national origin
discrimination nust have been the basis for his failure to be selected and so testified. These

self-serving
7

would be un
Center, 156

declarations are not credited.”).

i1

- Even if plaintiff were able to make out a prima facie case of age discrimination, he
able to get past the summary judgment analysis set forth in 4ka v. Washingt
F.3d 1284, 1289 (D.C. Cir. 1988), outlined above.

on Hospital



to do with plaintiff’s age.® Instead, plaintiff essentially asks this Court to sit in the place of

Mr. Williapls and the interview panel and weigh the qualifications of the successful

candidate against his own. Our Circuit has clearly held that such an analysis is not within the

province of this Court.” See Fischbach v. Dist. of Columbia Dep 't of Corr., 86 f.3d 1180,

1183 (D.C

pretext . .

iF Cir. 1996) (“Short of finding that the employer’s stated reason was indeed a
|

| the court must respect the employer’s unfettered discretion to choose among

qualified c%mdidates.”); see also Dale v. Chicago Tribune Co., 797 F.2d 458, 464 (7" Cir.

1986) (finc
reexamines
was “victir
Court is #ot permitted to *“second-guess an employer’s personnel decisi

demonstral

I
ling that a district judge does not sit as a “super-personnel depar'tment that

an entity’s business decisions™). Even if this Court were to suspect that plaintiff

nized by [defendant]’s poor selection procedures” — and it does not + a District

on absent

ly discriminatory motive.” Milton v. Weinberger, 696 F.2d 94, 100((D.C. Cir.

8

younger thar

to aclaimo
requires ‘ev
[illegal] dis
drawn from
v. Consol. (
United Stat
“[u]pon infc
alone, is ins
U.S. at 313
membership,
reliable indj
outside the
9

CSOSA’s hi

|
In fact, plaintiff does not even allege that the successful candidate was s1gmﬂca;nt1y
n he and/or that she was chosen based on her relative youth. This allegation is essential

[ age discrimination. In light of the fact that a “prima facie case [of age d1scnmmat10n]

idence adequate to create an inference that an employment decision was bésed on afn]
criminatory criterion,”” the Supreme Court has found that “such an inference cannot be
the replacement of one worker with another worker insignificantly youn_ger.Ji’ O’ Connor
“oin Caterers Corp., 517 U.S. 308, 312-13 (1996) (quoting Int’l Bhd. of 1 Teamsters v.
es, 431 U.S. 324, 358 (1977) (alterations in original)). Plaintiff merely ‘alleges that
srmation and belief, the selectee was under the age of forty.” (Am. Compl. §23.) This,
ufficient to state a claim of age discrimination under the ADEA. See O Connor 517

(“Because the ADEA prohibits discrimination on the basis of age arild not class
), the fact that a replacement is substantially younger than the plaintiff is a far more
cator of age discrimination than is the fact that the plaintiff was replaced bv someone

protected class.”). !

Defendant nevertheless presents overwhelming record evidence fo suggest that
iring decision was eminently reasonable.

12




1982). No such motive has been demonstrated here. Plaintiff thus fails to demonstrate facts

sufficient to create a reasonable inference that age discrimination was a determining factor

m defendart}t"s decision not to select him for the second Lead DTT position, undgr VA No.

2003-17. (iDonsequentIy, this claim is dismissed.

TIL. Retatliation Claims

A. | Legal Standard

Eval:uation of retaliation claims follows the same MeDonnell Douglasburd

¢n-shifting

template as discrimination claims. Holcomb v. Powell,433 F.3d 889, 901 (D.C. €ir. 2006).

To establish a prima facie case of retaliation under either Title VII or the ADEA, the plaintiff

must present evidence that (1) he engaged in protected activity; (2) the employer took an

adverse employment action against him; and (3) the adverse action was causally related to

the exercise of his rights. Passer v. Am. Chem. Soc’y, 935 F.2d 322, 331 (D.C. Cir. 1991).

“Where . .. the plaintiff claims that the retaliation took the form of a failure to hire, the

plaintiff must also show: 4) that he applied for an available job; and 5) that he was qualified

for that position.” Morgan v. Fed. Home Loan Mortgage Corp., 328 F.3d 647,

Cir. 2003).|: Plaintiff has failed to meet these four requirements.

B. |
|

Plai

The First Lead DTT Position Application

651 (D.C.

1tiff contends that his non-selection for the first Lead DTT position fq'r which he
‘ |'

applied Wa's- a product of unlawful retaliation. But plaintiff is simply unable to késtablish a
|

causal com#ection between the filing of his EEO complaint and CSOSA’’s failure ‘;ﬁo promote

13



him. Essentially, plaintiff argues that because — in his estimation — he was better qualified

for the posirtion of Lead DTT than the successful applicant, management must have been
. ' |

retaliating %Igainst him for his previous EEO activity. This, with nothing more, does not

establish a Eufﬁcient causal connection, nor does it satisfy plaintiff’s burden of producing

L
evidence of pretext. |

|
First, plaintiff’s claim that he “was better qualified than the selectee” for the Lead
i |

DTT position, under VA No. 2002-20, is unavailing. (Am. Compl. 19‘.)‘ Asi.discussed
i

| |
above, an applicant’s subjective assessment of his own qualifications is not enough to
: I

. ; . .. . . L,
establish pretext for discrimination, see supra Section I1.B.; and further, absent e|V1dence of

pretext, it is not within the province of this Court to weigh the qualifications of ’individual

|
candidates against cach other or to reexamines an entity’s legitimate business dec%sions. See.

|
supra Section I1.C. ' |
|
|
Second, defendant presents evidence that CSOSA’s hiring decision had noi_th’ing todo

: |
with plaintiffs’ EEO activity, but instead was based on management’s conci;erns with
|

|
plaintiff’s “honesty and veracity,” plaintiff’s less than “stellar” work history, and tpe fact that
|

the applicant selected for the position for which plaintiff applied were judged t(:D be “more
|

qualified” than he. (See Williams Aff. at 4-5.) Moreover, according to Mr. Michael Gunn,

who served as Chairperson and Branch Chief of the interview committee, management did

|
not feel that plaintiff should be placed in an office of trust “due to the pending

investigation[,] his overall conduct towards management,” and the fact that he consistently
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demonstrated “poor judgment.” (Gunn Aff. at 6 (attached to Mot. for Summ. J. as Ex. 17).)
Examples q_f plaintiff’s poor judgment, as cited by defendant, include downloading pictures
of semi-cla%l women onto a work computer; providing incorrect instructions to ané'employee
who was ﬁred as a result; displaying an unwillingness to work through coxilﬂict na
constructive manner; and demonstrating an inability to drop old nuances and be ;ﬂexible- to
set goals WFich may foster different outcomes. (/d.) The record is clear: CSOSA:A presents

ample evidefncc that its selection determination was based on legitimate, non-discfiminatory

]
!
| ]
reasons. ‘ :

|

Forithe aforementioned reasons, this Court finds that a reasonable jury would be
unable to infer retaliation based on the combination of factors set forth in Aka v. Washington

!
: |
Hospital Center, supra. Having met its burden of producing nondiscriminatory reasons for

its actions and absent a demonstrated causal connection between CSOSA’s hiring decision
|
and plaintiff’s EEO activity, defendant is entitled to summary judgment on this %:‘1ai1m.

C. The Second Lead DTT Position Application

Finally, plaintiff alleges that he was not selected to fill the second Lead DIT position

“based on qis age. .. and his prior EEQ activity.” (Am. Compl. §23.) Plaintiff’sretaliation
| |

claim in reéards to the second Lead DTT position (VA No. 2003-17) is as equally unsound
!

as his age cgiscrimination claim regarding the first Lead DTT position (VA No.[2003-17).
|

See supra Section. T1.C. Nothing in the record before this Court suggests that tlilere is any
!.

causal conﬂection between defendant’s decision not to hire plaintiff and plaintiff’sprior EEO

15
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activity. Conversely, as discussed above, the record is replete with evidence that defendant’s
hiring deciﬁ‘ion was eminently reasonable and devoid of discriminatory or retaliatory animus.

Accordingly, defendant is entitled to summary judgment on this claim.'’
! ‘

|

10 Plaintiff additionally claims, although he does not address thisyparticular claim in his

Opposition,

that the ten-day suspension he received for engaging in fraudulent activity and

demonstrating a lack of candor during an official OPR investigation was the result of unlawful
retaliation aigainst him in response to his filing of an EEO complaint. (Am. Compl. ] 19.) In

response, d
nondiscrimij

ofendant provides overwhelming evidence that CSOSA had, both legitimate and
natory reasons for its actions. As outlined above, plaintiff and a co-worker were

suspected of falsifying their time and attendance records. (Spencer Aff. at;3.) As a result of an

official agerlcy investigation by CSOSA’s Office of Professional Responsibili:ty, the examination of
documentary evidence, and the admission of plaintiff’s co-worker, it was determined that plaintiff
had in fact ¢ngaged in fraudulent activity and subsequently refused to takel responsibiLility for his
actions, (Mot. for Summ. J. at 7-8.) | |

The rrecord before the Court contains absolutely no evidence or suggestion tha]!t plaintiff’s
suspension was causallyrelated in any way to the exercise of his prioxr EEO actiivity. To the contrary,
plaintiff’s co-worker -- who had not previously engaged in EEO activity and who was charged with
one less offfT!-ns.e than plaintiff — received the same ten-day suspension penalfy as did plaintiff. (/d.
at 20.) Cf Hugley v. Art Inst. of Chicago, 3 F. Supp. 2d 900, 908 (N.D. Il ],?_998) (“Nor is our role
to determing if [plainiiff] was fairly treated during the investigatory or grievange proceedings, unless
he can sho;q treatment different from others outside his protected class.”).

Rather than attempt to establish a causal relationship between his suspénsion and the exercise
of protected rights, plaintiff attacks the fairness of the OPR investigation that formed the basis for
defendant’s!decision to suspend him. (See Am. Compl. § 15; Opp’n at 10.) It is fairly clear that
what plaintiff truly wants is for this Court to review the OPR investigation de novo.an_:d to declare
that the charges against him were false. That is not a District Court’s role. See Hugley, 3 F. Supp.

2d at 908 (“It isnot appropriate for this Court to evaluate the investigations and hearings surrounding

[plaintiff]’sftermination because we do “not sit as a super-personnel department that re-examines an

entity’s busi
1992))); see

2000); Jones v. Gen. Bd. of Global Ministries of the United Methodist Church,

ness decisions.” (citing McCoy v. WGN Cont 'l Broad. Co., 957 F.2d 368, ?73 (7" Cir.
also Walker v. Heilig-Meyers, No. 98C7774, 2000 WL 628971, at *3 (N.D. M1 Mar. 29,
N|0. a6 CIV.

5462(HB), 1997 WL 458790, at *2 (S.D.N.Y. Aug. 11, 1997). “Once [an] employer has articulated

anon-discriminatory explanation for its actions . . . the issue is not the correc!tness or d

|Sira1bility or

thereasons offered but whether the employer honestly believes in the reasons it offers.” | Fischbach,

86 F.3d at 1183 (citation and internal quotation marks omitted). Plaintiff simply cannot demonstrate

that his suspension was based on anything other than an honest beliefin the rq[sults of ORR’S official
investigation and in the admission by plaintiff’s co-worker that the two men had indeed done wrong.
This claim is dismissed. :
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Judgment. LAn appropriate Order will issue with this Memorandum Op1mon

CONCLUSION

For }he foregoing reasons, the Court GRANTS Defendant’s Motion for; Summaxy

17

United States District Judge




