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JOHN DOE, a Minor,
THROUGH NEXT FRIEND, 
BOB DOE,

Plaintiff,

v.

THE DISTRICT OF COLUMBIA et al.,
   
  Defendants.

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

 

Civil Action No.  03-1789 (GK/JMF)

MEMORANDUM ORDER

This case was referred to me by Judge Kessler to resolve all discovery disputes. 

Currently pending and ready for resolution is Defendant’s Motion to Order John Doe to Submit

to an Independent Medical Examination (“Def.’s Mot.”) [#173].  For the reasons stated herein, it

is, hereby, ORDERED that the motion is GRANTED.

I. FACTUAL BACKGROUND

Plaintiff John Doe, a minor child, alleges, through his next friend Bob Doe, that he was

physically and sexually abused while in the care and control of the District of Columbia, in

violation of defendant’s duties under the United States Constitution, federal law, and District of

Columbia law.  In particular, plaintiff brings claims of negligence and of civil rights violations 

under the Fifth Amendment and 42 U.S.C. § 1983.  Plaintiff claims that he suffered and

continues to suffer physical, emotional, and mental pain, suffering, and anguish due to the

negligence of the District of Columbia and its agents.  Complaint at ¶¶ 115-123, 125-139, 183-
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194.  In a separate cause of action related to the instant case, allegations that plaintiff’s biological

mother and father abused and neglected him are at issue.  Def.’s Mot. at 1.  Plaintiff has received

evaluation and therapy for his emotional suffering allegedly resulting from the parental abuse and

neglect incident as well as the incidents of alleged abuse central to this case.  Id.

On April 27, 2005, defendant requested production of the minor child for the purposes of

conducting a mental examination, to be performed on July 9 and July 22, 2005, by Nicole Alford,

PhD, a licensed, clinical forensic psychologist at the Superior Court of the District of Columbia,

409 E Street, NW, Washington, D.C. 20001.  Id. at 3.  Plaintiff’s counsel informed defendant on

May 3, 2005 that she would not produce the minor child, necessitating defendant’s filing of the

instant motion for independent medical examination (“IME”) on May 19, 2005.  Id.  Defendant

asserted that plaintiff’s complaint by itself placed the minor child’s mental condition in

controversy and established good cause to have him submitted for IME.  Id. at 2.  In response, on

May 31, 2005, plaintiff filed his Memorandum of Points and Authorities in Support of Plaintiff’s

Opposition to the District of Columbia’s Motion to Order John Doe to Submit to an Independent

Medical Examination (“Pl.’s Opp’n”), in which he asserted that defendant failed to show good

cause because the information defendant seeks is already available from other sources.  Finally,

on June 10, 2005, defendant filed Defendant District of Columbia’s Reply to Plaintiff’s

Opposition to Its Motion to Have John Doe to Submit to an Independent Medical Examination

(“Def.’s Reply”), in which it reasserted that John Doe’s mental condition is in controversy and

that good cause exists because the information defendant seeks, namely, the nature and extent of

the injuries that resulted from the incidents alleged in this litigation, is not available from other

sources.
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II. DISCUSSION

Defendant filed this motion for an IME pursuant to Federal Rule of Civil Procedure

(“Rule”) 35(a). 

A. Legal Standard

When moving for an IME under Rule 35(a), the movant must establish that the “mental or

physical condition . . . is in controversy” and that there is “good cause” for the motion to be

granted and the party to be submitted for an IME.  Fed. R. Civ. P. 35(a).  “A plaintiff in a

negligence action who asserts a mental or physical injury places that mental or physical injury

clearly in controversy and provides the defendant with good cause for an examination to

determine the existence and extent of such asserted injury.”  Schlagenhauf v. Holder, 379 U.S.

104, 119 (1964) (citation omitted).  In some situations, the pleadings alone may place the

condition in controversy.  Id.

The standard for “good cause” is not as clear because “what may be good cause for one

type of examination may not be so for another.”  Id.   The movant’s ability to obtain the desired

information by means other than an IME is also relevant to the “good cause” analysis.  Id.  When

the submission of a party to an IME is contested, granting the order to submit to the examination

is not a matter of right but is left to the sound discretion of the trial court.  Smith v. Koplan, 215

F.R.D. 11, 12 (D.D.C. 2003) (citations omitted).

In addition to the “in controversy” and “good cause” requirements, Rule 35(a) demands

that the movant “specify the time, place, manner, conditions, and scope of the examination and

the person or persons by whom it is to be made.”  Fed. R. Civ. P. 35(a).

B. “In Controversy”
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As the Supreme Court indicated in Schlagenhauf, the pleadings alone may meet the “in

controversy” requirement.  Schlagenhauf, 379 U.S. at 119.  Plaintiff has not contested that his

mental condition is in controversy.  Indeed, throughout his complaint, plaintiff alleges

defendant’s and its agents’ “negligent and/or reckless actions [were] direct and proximate causes

of John Doe’s past and continuing physical, emotional and mental pain, suffering and anguish.” 

Complaint at ¶¶ 115-123, 125-139, 183-194.  Because he alleges mental and emotional injury,

plaintiff has placed that “injury clearly in controversy.”  Schlagenhauf, 379 U.S. at 119.  

C. “Good Cause”

Defendant maintains that the existing record is insufficient to ascertain the nature and 

extent of the injuries that resulted from the incidents alleged in this litigation and that, therefore,

good cause to perform the IME exists.  Defendant expands on this position, noting three more

particular reasons why an IME is necessary.  First, defendant argues an IME is necessary to

determine whether and to what extent the alleged abuse and neglect by plaintiff’s parents or the

alleged abuse by defendant caused plaintiff’s injuries.  Def.’s Mot. at 1.  Second, it suggests that

it needs an IME in order to defend against the various theories of liability asserted.  Def.’s Reply

at 5.  Third, defendant suggests that it needs an IME to assess the allegedly continuing nature of

plaintiff’s condition.  Id. at 6 (stating that, because three years have passed since plaintiff’s

assessment by the Psychiatric Institute of Washington, a full and complete assessment of his

emotional condition is necessary and that even Dr. David Missar’s updated evaluation “does not

address the child’s current condition”).

Plaintiff, however, contends that defendant has failed to show good cause because the

information it seeks may be obtained by other means.  Plaintiff bases his position on four
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grounds.  First, plaintiff has already been subjected to multiple mental examinations, including

examinations conducted while he was in defendant’s custody.  Second, plaintiff has produced

substantial documentation from his past and current therapists and past psychological

evaluations.  Third, defendant has already deposed plaintiff and his family, and any further

examination would amount to harassment.  Finally, plaintiff is a ten-year-old minor child who

allegedly suffered severe abuse while in defendant’s custody and should be spared examination

that serves no therapeutic purpose.  I find that none of these objections sufficiently meets

defendant’s showing of good cause and that they are, therefore, unavailing.

First, the mental examinations already performed, even though some were performed

when plaintiff was in defendant’s custody, are not sufficient for defendant to ascertain the nature

and extent of the injuries that resulted from the incidents alleged in this litigation.  Defendant

states that the timing, sequence, and content of those examinations do not allow for the analysis

necessary to defend against plaintiff’s claims.  See id. at 5-7.  Plaintiff underwent three

examinations by Dr. Herman Tolbert in 2002 (at the direction of defendant), two examinations

plus an additional evaluation by Dr. David Missar in 2003, and one examination by Dr. Floyd

Galler in December 2003.  Pl.’s Opp’n at 4-5.  In addition, defendant admitted plaintiff for five

days of evaluation at the Psychiatric Institute of Washington in mid-2002, after the alleged sexual

assault.  Id. at 5.  

Still, despite the seemingly exhaustive examination record, each examination appears to

be an incomplete snapshot.  For example, plaintiff’s examination by clinical psychologist Dr.

Herman Tolbert, which took place on April 24, 2002, just days after the alleged sexual abuse,

focused on earlier physical abuse allegations and behavior problems, not the alleged sexual
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abuse.  Def.’s Reply at 5-6.  Such incomplete information can, according to Dr. Missar, cause a

“forensic report [to] lack substance and detail.”  Id., Ex. D, at ¶ 8.  Defendant surely has a right to

develop a complete record of the nature and extent of plaintiff’s injuries that resulted from the

incidents alleged in this litigation.

In addition, the cases plaintiff cites in support of his position that this motion should be

denied because of previous examinations can be readily distinguished.  In Acosta v. Tenneco Oil

Co., 913 F.2d 205 (5th Cir. 1990), the court denied defendant’s IME motion because, inter alia,

defendant sought merely a repetitive examination of its own and thus failed to show good cause. 

In Melhorn v. New Jersey Transit Rail Operations, Inc., 203 F.R.D. 176 (E.D. Pa. 2001), the

court found no good cause to order an IME because the same doctors were to perform the same

type of exam without a change in circumstances.  Finally, in Stewart v. Burlington Northern

Railroad Co., 162 F.R.D. 349 (D. Minn. 1995), the court denied defendant’s motion for IME

because the proposed examination of plaintiff would have been no different from the previous

examination, which was undertaken at defendant’s direction.  The proposed IMEs, therefore,

would have added no new information.  Because a new doctor is to perform a fresh round of tests

regarding an alleged continuing injury, the instant case is distinguishable.

Second, just as the records of plaintiff’s previous medical examinations are insufficient,

the medical records and depositions are also insufficient for defendant to ascertain the nature and

extent of the injuries that resulted from the incidents alleged in this litigation.  Although these

documents do provide updated information as to plaintiff’s therapy and treatment, plaintiff has

not asserted they contain a thorough assessment of his current mental and emotional condition. 

See Pl.’s Opp’n at 6-7.  Therefore, this information is just as much a snapshot as the medical
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examination information, and defendant is entitled to seek more information in its own defense.

Finally, this court will not unnecessarily subject this fragile plaintiff to further

examination, nor will it countenance an examination conducted purely for harassment.  But

plaintiff has voluntarily brought this lawsuit and placed his mental and emotional injury in

controversy, and he has not made an independent showing that harm will result from submitting

him to an IME.  Therefore, because defendant has demonstrated good cause that an IME should

be had, this court must order plaintiff to submit to the IME.  The court expects that Dr. Alford,

the physician selected by defendant, will be sensitive to plaintiff’s situation and balance her need

to conduct a complete examination against his need to continue healing from his alleged injuries.

D. Specifications of the Exam

As required by Rule 35(a), defendant specified the time, place, and manner of the

proposed IME in its motion, but it failed to state the conditions and scope of the examination. 

Plaintiff points out in a footnote in his opposition that defendant has failed to indicate what tests

or assessments will be administered in the IME.  Id. at 6 n.3.  Although the parties have clearly

not come to an agreement as to how the examination will be administered, the court leaves the

matter to the expertise and judgment of the professional charged with conducting the

examination.  Dr. Alford has the court’s trust that she will perform only those tests necessary to

ascertain what defendant has explained in its motion, namely, the extent of plaintiff’s mental and

emotional injury stemming from the incidents that are the basis for this lawsuit.

III. CONCLUSION

Upon consideration of the motion, the memorandum in opposition, and reply thereto, it is,

hereby, ORDERED that the motion is GRANTED.  It is further, hereby, ORDERED, that
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plaintiff shall be examined by Dr. Alford at a mutually agreeable time and location within thirty

(30) days of the issuance of this Order.  It is noted that Dr. Alford is scheduled to see plaintiff on

July 22, 2005, and plaintiff should make every effort to make himself available for this

appointment.  If plaintiff fails to make this appointment, or if an additional appointment is

necessary, within ten (10) days of this Order, both parties shall agree to the time and location of

such examination.  It is further, hereby, ORDERED, that Dr. Alford’s examination shall not

exceed two (2) sessions, and each shall not exceed a duration deemed reasonable by Dr. Alford. 

It is further, hereby, ORDERED, that Dr. Alford’s examination shall be limited to those tests

necessary to ascertain the extent of plaintiff’s mental and emotional injury stemming from the

incidents that are the basis for this lawsuit.

SO ORDERED.

_____________________________
Dated: JOHN M. FACCIOLA

UNITED STATES MAGISTRATE JUDGE
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