'UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

| B )
. CARL W. STEWART, )
T )
Plaintiff, )
)
V. ) Chvil Action No. 03-1404 (RCL)
, _ )
UNITED STATES OF AMERICA, )
) FILED
Defendant. ) :
| ) JUL 113 2005
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This matter is before the Court on defendant’s amended motion for surpmary
judgment. Having considered the m.otio'n, plaintiff's oppds‘ition, and the entire record of
this casé, the Court will grant summary judgment for defendant.

1. BACKGROUND |

‘The material facté of this case are not in dispute." On or about August 26, 2002,
plaintiff sought medicall care at the Ambulatory Evaluation Clinic (“AEC") of the Veterans
Affairs Medical Center in Northwest Washington, D.C. A physician treated plajntiff and
discharged Him in the early morning hpurs of August 26, 2002. Def.’s M'ot.,. Ex. 2
(Volun_tary Witness Staterﬁent qf Tkemba Iweala) & Ex. 3 (SF-95). When p‘laiﬁtiff
refﬁsed to leave the AEC wait‘ing'ro'om, staff summoned Veterans Affairs polide. Sgt.

~Wills, Cpl. Drew, and Cpl. Nieves, all of whom were wearing uniforms and badges,

1 Because plaintiff did not rebut the factual assertions in defendant’s
original and amended summary judgment motions, the Court treats them as ¢onceded.
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reported to the AEC2 Id,, Ex 5 (“Wius Decl.™, 9 3, Ex. 6 ("Drew Decl.”), § 3 sLEx 7
(“Nieves Décl."), 13. .The officers spoke with the treating Dhyeicia-n_, and verified that
plaintiff had been discharged. Wills Decl., 4 4. The officers told plaintiff'that ne could
not stay in the waiting rodm after discharge, and notified plaintiff that his refu.sall- to
leave may result in his arrest and removal. Jd. The officers asked plaintiff toleave -
' severai tikn'ltes, hoping that plaintiff would leave voluntarily. Drew Dedl. § 5; Nieves
Decl., 9 5. Plaintiff repeatedly refused to leave. Wills Decl., § 4. “The more [plaintiff]
was ask[ed] to leave the more he became hestile‘and-argumentative.” Def.’s Mot., Ex.
2 (Voluntary Witness Statement of Mary T Greene). Two oﬁ‘“ icers “approached _
[plaintiff] from either side and lifted him out of the chair by grabbing hi_m at the armpit
and:elbow.: When [they] did this, [plaintiff] just went lihp - he did not resist, but he
made himself into a dead-Weight.” ' Drew Decl., 9 5. Sgt. Wills “grabbed [plai jtiﬁ] by
the belt so he did not fall.” Wills Decl., { 4. 'Plaint_iff wes handcuffed with hisjarms
behind him.* Drew Decl., § 5. Plaintiff “was not combative but he did not cooperate
and refused to walk out” of the AE__C. Wills Decl., 6. The ofﬁcers dragged plamtiﬁ‘ to

the VA police holding area. Wills Decl,, § 4; Nieves Ded., 16.

2 Sgt Wl!ls since has been promoted to Lieutenant. Wills Decl 1. Cpl.
Drew and Cpl Nieves voluntarily resigned. Drew Decl., § 1; Nieves Decl., 1] 1|

3 Cpl. Drew explained that the cuffs were “doub!e locked” in order to

“prevent the cuffs from closing any more if Mr. Stewart struggled as double lgcking
keeps the cuffs in the same pOSItlon while single locking allows the cuffs to tighten
more, which can cut off the circulation to the cuffed person’s hands.” Drew Decl., § 5.
Plaintiff was handcuffed “for his own protection as this would prevent him from -
swinging his arms at us and [ooking like he was attacking us.” Id.
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| Plai'ntiff was-arreeted for 'Ioitering. Wills [ﬁed. .9 4. The bfﬁ:cers 'identif ed
plaintiff's personal .property and p!a,ce.d it in .contain'ers that‘WouId accompany plaintiff
| upen his trensfer_ te the Metropol'i.t"an. Pollicel Department’s custody.* i, 15. Plaihtiff
kept his eyeglasses and d-river’-s license with him. . I, |
The officers “used t_he.mihimum emeﬁnt' of fofce 'ne_cessafy to have [plai_ntiff]
.obey 3 instructﬁone and ac‘company [them] te the holding alrea. Wills Decl., 113:.‘4.
Plaintiff did not complain of any pain or injury while being taken to the VA hoiding area
~ or while waiting for Metropolitan Police Department officers to transport him. Drew
Decl., 9 9; Nieves Dedl., 1] 7. | | |
 Plaintiff brings this a'ction against the United States undef the:Fe_deralw Tb‘rt_CIaims

~ Act ("FTCAY), and demands damages for personal injuries allegedly suffére.d'duringj his

arrest'. |
I DISCUSSION
A. Standard of Review
' S.umm_ary judgment is granted to the— movant if it has ehown, when t_he_facté’are
4 In accordance w1th VA regulations, the officers called the Metropolitan

Polrce Department. Drew Decl., 9 7. Plaintiff refused to cooperate with the MPD
officers, refused to answer thelr questions, and refused to walk to the police ¢ar. Jd.
The oﬂ'“ icers dragged plaintiff to the police car. Wills Decl., 1] 6.

5 It appears that plaintiff-raises neghgence cialms for defendant’ s|alleged-
loss of his eyeglasses and alleged breach of confidentiality of plamtlff medical records.
. See Compl., Ex. (SF-95, Clalm for Damage, Injury, or Death). These claims must fail.
Plaintiff retained possession of his eyeglasses, and the police officers obtained no
information about plaintiff's medlcal condltlon from hospital staff See Wills Decl., 19 5,
7; Drew Decl., § 10. o




viewed in the ligh't, most favorable to the non{movan_t, that there are no genui

df material fact in dispute and that themoVa_nt is éntitled to judgment as a matter of

law. Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Fed. R. Civ. P. 56(c). A matertal

fact is one "that might affect the outcome of the suit under the governing law

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).. The party opposing a

motion for summary judgmeht "may not rest upon the mere allegations or dey
pleading, but . . . must ‘se.t_forth sbeciﬁc fajcfs’ showing that there is a _ge'nuihé
tria_ll.“' Anderson v. Libéﬂy l.obby,‘._fncf., 477 US at 248; see a/so Jackson v. F
Henderson, Farabow, Garrett & Durmer, 101 F.'3d".145,-_1'50 (D.C. Cir. 1996).

| B, The Court will granf summary judgment for defendant.

nials of his
issue for

innegan,

Generally, the FTCA is a waiver of sovereign i_fnmuni,ty, such that the Upited

States consents to be sued in limited circumstances. See, e.g., Th-State Hospital

Supply Corp. v. United States, 341 F.3d 571, 575 (D.C. Cir. 2003). The Unite

d States

may be sued for money damages “for injury or loss of property, or personal injury or

d_eat_h caus_éd.by the negligent or -Wrongful act or omission of any ‘emp_loyee of the:

Govérnm'en_t while acting w'ithin the scope of his office or employment, under

circumstances wh'ere the United.States, if a private person, would be liable to

the

claimant in accordance with the law of the place where the act or omission ogcurred.”

28 U.S.C, §1346(b)(1). The “United States shall be fiable . . inthe same mannér and

to the same extent as a private in,diyid,ual'unde'r like circumstances.” 28US.C. §2674,

The government may assert any defense available to a private party in similar

he issues



circumstances. See id;; see Lucas v. United States, 443 F.Supp. 539, 543 (D.
'(‘f[S;]tate or local law controls' the disp_oe'iti_on of all subSt_antive tort aspects of

including, /nter a/fa, the issues :'of scope of 'ernployment, respondeat supeﬁon_

D.C:1977)
the cause,

and "

damages.”), aff, 590 F.2d 356 (o.c; Cir. 1979) (table).
AIthough there are exceptions to the FCTA's waiver of sovereign immunity, it -
.appli_es to the acts or omissions ot federal law enfor-c.e_ment ofﬁcers.“larising e o_utoic
assault, battery, false imprisonment, false arrest, abuse‘ of pro_cess or malicious |
orosecution.” 28 U.S.C. §2680(h); see Townisend v. Carmel, 494 F.Supp. 30, 37
(D.D.C. 1979) (finding that legislative history of Sec. 2680(h) “convincingly establishes

that the government has waived its soverelgn immunity defense when the em ployee

actlng wrthin the scope of employment isa Iaw enforcement ofﬁc:al”) The term.“law'
enforcement ofﬁcer” for purposes of the FTCA includes “any offi icer of the Unllted States

who is e_mpowere_d by. law . . . to make arrests for violations of Federal law. )’d

Veterans Affairs police officers are federal la:w en_forcement officers for purposes of the
FTCA. See Ce/estine v. United States, 841 F.2d 851, 853 (8™ Cir.l 1988) (hoiding that
VA hosp'ita! security guards are VA 'police officers for purposes of FTCA). The é*.e Ofﬁcers_

are authoriZed to make arrestson Veterans Administration property for violations of

federal law and regulations promulgated by the Secretary of Veterans Affairs.

U.S.C. §902(a)(3). T hese'regul'ations prohibit “unwarranted loitering, sleepin

See 38

g or

assembly” on VA property, and authorize the arrest and remov_al of persons ywh‘o “fail[].

t_o leave the premises When- _So ord'ere_d'.’f 38 C.F.R. §1.218(a); see Def.'s Amq

1. Mot. for




Summ J (“Def 's Mot "), Ex 8 (Medlcal Center Pohcy Memorandum No 07 06,‘ £
"Disposition of Unauthonzed Persons Lortenng, Sleepmg or Assembling on VAMC
Property M.
The Court construes p,Iaintiff’s complaint_as alleging th.at'the VA police officers,
without a ‘warrant fa{sely arr'ested an’d ‘irnpriSOned him. Under District of Columbia law,
a police off' cer may ]UStIfy an arrest by demonstratrng that he believed, in good faith,
that his. conduct Was Iawful and that this belief was reasonable Amons v. D/str_/'Ct-af
Co/umbfa, 231 F,S_upp.Zd 109, 116-17 (D_.D.C. '2_0,02). (crtlng -We/shapl.u Sowers, 771
A2d 1014, 1020. (D.C; 2-001)'). ‘The fact_tinder must consider evidence of the ofﬁc’eds ;
o gooc'!.fa-i,th‘from the'officer's point'of Vievt. .-Weféhap/ V. SoWer.s', 771 A.2d at'102_1_ |
(_in_ternal quotatio'n marks omitted) -(citing Di,sr‘rr'ct of Columbia V. Murpf?y, 631 A.2d 34,
36-37 (D.c'.), affd on reh, 635 A.2d 929 (D.C. 1993)). | |

sa

‘Under District of Columbia Iaw., “probable cause.to efFectUate an arre'St
defense to a law enforcement offi cer'for the torts of assault, battery, and false arrest.”
| Lucasv. Umted Statés, 443 F. Supp at 543; see lM/cox V. Un/ted States, 509 F. Sup’p.
381 385 (D. D C 1981) Having carefully revrewed the oOffic icers' declaratlons the Court
conc!udes that the officers had~ probab|e cause to believe that plalntlff S arrest-and
detentlon were lawful. Their declarations suﬁ‘ iciently establish thelr good faith belief
that thelr conduct was Ilawful and that thelr belief was reasonab!e under the
circum_stanc_es descnbed--therem. Thus, defendant defeatspla_lnt_lff S false arrest, claim,.

because the United Stafes as an employer sued under a respandeat supeﬂortheory




may assert any defense available to the ihdividual law enfoi'cement officers inlits

employ.® See Lucas v. United States, 443 F. Supp at 543. To the extent that

plaintiff

raises claims for assault and battery, these claims, too, must fail. Such cla|ms are

mextncabiy ‘lntertw_lned :Wlth the clalms of falese'arrest and false imprisonment; they do

not _conétitute independent .tortidu's;ac':ts un'related to the arrest. See Wilcox v United

States, 509 F.Supp. at 386.

L. CONCLUSION

For the reasons stated herein, the Cddrt-wi_li grant defendant’s summary

judgment motion, An Order consistent with this Memorandum Qpinion wil be issued

separately on this same date.

@M

ROYCE C. LAMBERTH -
United States District Judge

 DATE: 7/ 12/08

6 Defendant argues that the Veterans Affairs police offi cers are ef

qualified immunity, such that both the officers and the United States are imm
suit entirely. See Harlow v.. Fitzgerald, 457 U.S. 800, 818 (1982) C[Glovernn
officials performing discretionary functions generally are shielded from liabilit]

ntitled to

une from

hent
y for civil

damages insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have known."); see|Anderson

v. Creighton, 483 U.S. 635, 641 (1987) (officer is entitled to qualified immun
he “reasonably but. mlstakenly conclude[s] that probable cause is present”).

- Defendant’s reliance on such a defense is misplaced. Qualified immunity is a
available to individuals. None of the officers. is a party to this action. The Ur

ity even if

defe_h‘se
ited States

is the only named party defendant and the FTCAis the only statutory basis ﬁor this

action.




