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TN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PEQPLE FOR THE ETHICAL )
TREATMENT OF ANIMALS, )

1 Civil Action Ne,: 03-195 (SBC)
Plaintiff, )

) Suzamme B. Conlon, Judge

V. )
}
UNITED STATES DEPARTMENT OF )
AGRICULTURE, )
)
Defendant. )

MEMORANDUM QPINIQN AND ORDER
Purguant to the Freedom of Information Act (“FOTA™), 5 U.5.C. § 552, People Tor the Ethical

Treatment of Antmals (“PETA™) requested dacuments from the United States Department of
Agﬁculﬁ.lrc ("USDA™) relating to USDA’s decision to guarantee a loan for Hunte Corporation, In
vesponse, USDA released the majority of the requested documents and withheld the remainder based
on FOIA cxemptions. PETA filed this case to abtain the withheld dgcumenis. The parties crosy-
moved for sommary judgment. The cross~motions were pranted in part ind denled in part,. PETA
moves for an awird of reasonable attorneys® fees and costs pursuant to 5 U,S.C. § 552(@)4)(E). For
he reasans sel forth below, the motion Is denied.-
BACKGROUND

PETA made the FOIA requests fo examine USDA’s dual roles as an cnforcer of the Animal
Welfare Act (“the AWA™) and a guarantor of loans for Hunte. USDA was charped with enlorcing
the AWA, 7U.8.C, §§2132(1), 21 33, 2146, The AWA requires pet dcalﬁrs to provide “humane
care and treatment” {o pets; Funte was a dealer regulated by the AWA. 7 U.S.C. 4§ 2131(1),

- 2132(f). Accarding to PETA, USDA's enforcement of the AWA was incffective; Flunte was tied
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to several alleped violators of the AWA. PETA Mem. at 3-4. Through iis rural development
progrant, USDA approved a loan guarantes for Funte n Scptcmbcé 2001. Fd al 7. This wag the
third in & series of USDA’s loan guaranfees for Flunte. Jd USDA. wis awsare hat Congressional
representatives from Missouri, where Flunte is located, recelved some e-muaily from the public
voicing opposition to the loan guaraniess, 7d, at 8, .

On December 12,2001, PETA submitted #s first FOLA requestto USDA " s rural develonment
office in Missouri. fd. PETA roquesied “all apency records related (o USDA guaranteed rural
developmerit loan to the MeDonald County based IHunte Corporation, approved in September of
2001[,] including but not limited (o the loan application and loan approval.,™ Td, at 8-9. PETA’s
request was denied on the basis that PETA sent the request to fhe wrong USDA branch. /4, at 9.
PETA resubmitied the request to the same office, confesting the denial, Jd. The sccond request was
denied on Juriuary 17, 2002, fd

PETA appealed both denials to USDA's administrator in Washington D.C, I On
November 27, 2002, USDA. granted PETA's sppeal in part, releasing 208 full and redncted pogey
of dactiments and withholding 17 full pages. PETA Mat, Ex. 5 a1 15. USDA claimed exemptions
under 5 U.S.C. §§ 552(0)(4)~(6) for withholding information, /d

On February 6, 2003, PETA filed this case to compel disclosure of the withheld information.
In an affort to setile, USDA conducted another scarch for responsive documenis and relensed 24
additional pages. JZ. aty 17. Settlement nepotiations fell apart when PETA fafled to abtain certain
documents concerning USDAs approval of the loan guardntee, Jd. at ¥ 18, The parties then crass-

moved for summary judgment,
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Ta justify its withholding of documents, USDA submitted a Voughn index. See Paughn v,
Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.8. 977 (1974). The index deseribed cach
withheld document, listed the claimed exemptions, and stated a justification. The index contained
83 documents totaling approximately 132 pages. USDA Mem. at 3. USDA asserted exemptions
under 5 ULS.C. §§ 552(b)(4)-(6). Jd. at 2, Because the index insufficiently deseribed 24 documents,
USDA produced these documents to the court for in camera inspeetion. PETA v, US, Dep't of
Agric., Nu, 03 C 195, 2005 WL 1241141, at *3 (D.D.C. May 24, 2005},

Inresponse to USDAs cross-motion, PETA walved its interest in documents withheld under
5U.S.C. § 552(b)(6) and documents relating to loan transfer and assignment. Jd, at *1. ButPETA
sought the release of over 70 documemts. Jd.

Ruling on the cross-motions, the court upheld all of USDA’s § 552(b)(5) claims, 7, ai %12,
The eotirt granted partial summary jodgment to PETA, bolding that for 13 documenis, USDA fuiled
ta establish its § 552(b)(4) claims, 7d, As aresult, USDA relensed porti Uﬁ&i of 19 pages. TUSDA
Mem. at 3, The information relensed in these documents concerned three topics: (1) the percentage
of the loan amount guaranieed by USDA and the guarantee fee pald by Funte; (2) duplicate
information disclosed in other doctiments; and (3) bollerplate loan terms and conditions, PETA,
2005 WL 1241141, at **9-10.

Pursmant to 5 U.8.C. § 552(a)(4)(E), PETA moves for an award of attorneys™ fees and costs

for the entire Htigation in the amount of $31,604.26.

p.oodsoe
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DISCUSSION

L Standard

Section 552(a)(4)(E) allows the court io “assess against the United States reasonable attorney
feed and other litigation costs™ in any FOIA cuse in which plaintiff has substantially provailed. 3
U.8.C. § 552(2)(4)(E). Amaotion under this provision requires the court to decide twa questions: (1)
whether plaintiffis cligible for an award; and ifsa, (2) whether plaintiffis entitled to an award, T
Anglysts v, US, Dep'r of Justice, 965 F.2d 1092, 1093 (D.C. Cir. 1992). Both questions ure left to
the court’s diseretion, Jd, at 1054,
M. Eligibility

USDA does not dispute PETAs cligibility under § 552)()(E). PETA establishes that
liligation was necessary and that this case substantially caused the release of the requested
Information, Chesapeake Bay Found,, Inc. v, U8, Dep’l, af Agric.,, 11 F.3d 211, 216 (D.C. Cir.
1993). PETA brought this case after USDA denied part of its appeal. PETA obiained withheld
information, as a result of its sumimary judgment maotion. Tn otlier words, PETA obtained the
information pursuant fo a “judicially sancﬁ%mr:d change in the legal rclatin.nship of the parties.”
Buckhannon Bd. & Care Fome, Inc. v. W. Va. Dep't of Health & Human Res,, 532 U.8. 598, 605
(2001Y; see also Oil, Chem, & Atomic Workers Int'l Unianv. Dep 't of Erergy, 288 F.3d 452, 456-57
(D.C. Cir. 2002) (applying the Buyckhannon Board test to FOIA. cases). PETA has substantially

prevailed and is therefore cligible for an award of atformeys” Tees under § '552(3)(4)(‘5). Id.
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HI., Entitlement

In determining whether an eligible plaintiffis entitled to attornevs” fses under § 552(@)D(E),
the court must cqnsider at Teast, Four factors: “(1) the public benelit derived fromt the case; (2) the
commercial benefit to the plain(iff; (3) the nature ofthe plaintiff™s interest in the records; and (4) the
reasonablencss ofthe agency’s withholding” Tax Aralysts, 965 F.2d 11093, When weighing these
factors, the court must keep in mind FOTA’s basie policy to encourage public scoess (o government
information and to facilitste citizens® access ta theconrts. Church of Seientologyv, Flarris, 653 F.2d
584, 590 (D.C, Cir, 1981).

A. Public Benefit

The public benelit fucior i satisfied ifthe court ordered diselosure is “likely lo add to the
fund of information that citizens may use in making vital political chaiees.”™ Catton v. Feyman, 63
F3d 1115, 1120 (D.C. Cir. 1995). Analysis of thig factor requires an evaluation of (1) the specific
information relensed under court order; and (2) the extent 1o which thut information is already in the
public domain. Jd.; see alse Tax Analysis, 965 F.2d at 1094,

PETA submits five documents, including sn alfidavis, e-mails, and news acticles, to establish
USDA’s loan guarantec program was a topic ¥of significant public debate,™ PETA Mot Exs. 3, 5,
17, 18, 20. These documents demansiraie some public interest in the program. Jd. But the “public
outery™ over the program might not have been as loud as it sounds in PETA s brief. See PETA Mol.
Ex.18at2 (staﬁng thut Hunte's competitors authored at least some of the ec-maidls to Congressional
representative); see alse USDA Mem. at 10 (claiming PETA members generaled the e-maily),

Nonetheless, the existence of the public’s interest is beyvond question,

P.OG6/012
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PETA arpnes “[information released as a result of this cise” sntisfes the public benefit
factor, PETA Reply at 7. PETA relies on three items of information: (1) USDA’s failure to require
Hunte to submit 2 business plan; (2) Hunie's involvement with Doug Fughes; and (3) Hunts’s loan
guargntee percentapge. PETA's argument is too broad becanse anly the third ifemn was released under
court order. See Corton, 63 F.3d 111120 (the court must cvaluate “the specific docurnents at issue™).
Accordingly, only the (hird item is relevant to the public benelit analysis,

PETA correctly arguss the information concemning Fluniz’s loan guerantes percentage
bcﬁcﬂm the public by “add[ing] to the fund of information that citzens may use in maling vital
political choiees,” 7d. As USDA admits, Hunte’s loan guaranise percentage is governed by
regulations, USDA Mem, at 9. Disclosure of this information helps the public assess whether
USDA complied with regulations in approving Himte’s loan guarantes. Public benefit is therefore
derived from the disclosure. Piper v, U.S. Dep't of Jusiice, 339 F., Supp. 2d 13, 22 (D..C. 2004}
(fviding public benefit where the disclosure “will agsigt the citizenry in making informed judgments™
aboutthe agency).

To gatigly the public benefit factor, PETA need not quantify the impact on the public
resulting from court ordered disclosure. Jd, In fact, disclosure of Hunte’s loan goarantee percentape
hag only limited impact on the public because USDA had released the bulk of the requested
information = aver 200 pages - before the commencement of'this cage. The setflement negotiations
and litigation resulted in the release of less than 50 pages; the court ordered disclosure revealed only
g,c:iﬁric terms of the loan guarantee and some previously discloged information. Even if the court
1akesinto acequnt a1} information relensad s g result of the entire cuse, the aggregate impact remains

inﬁigniﬁcant. Nonctheless, PETA saiisfes the public interest Factor,

p.oor/s01¢2
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USDA argucs this case resulted in no public bencfit at all, relying on Cotton and Texas v.
Interstate Commerce Commission, 935 ¥.2d 728 (5th Cir. 1991). Cotton and Texas are
distinguishable. In Corron, plaintfl Med 4 FOTA suit against her former employer, 2 government
agency. Cotron, 63 F.3d at 1116, She sought certain documents that would help her prepare an
cemployment discrimination suil, Jid  The district court found public benefit based on the
precedential vatue of plaintift”s FOTA victory, fd at 1120, But the Court of Appeals reversed, citing
the absence of evidence showing that the disclosure would contribute o the public’s ability to make
vital political choices. Jd. Cotfon is inapplicable here because PETA has established a nsxns
between the cour ordered disclosure and public henefit. In Texas, plaintifl suspected the Interstate
Commerce Commission of wrongdoing and sought disclosure of documents te substantinte its
suspicion, Texas, 935 F.2d at 734. Plaintiff moved for attomeys” fises afier disclosare revealed no
wrongdoing. Jd at733. The Court of Appeals found ne public benefit on the basis that no ane from
the pﬁblic shared plaintift”s suspicion, fd, at 73334, HMere, however, PETA is not alone in having
an interest In USDA’s loan puaraniee program. See, 2.g., PETA Mot. Bx. 18 at 1-2 (o-mails from
the public to Cangressianal representatives), Thus, USDA’s reliance on Texas is misplaced.

B. Commoreial Benefit and Nature of PETA’s Interest

The second and third factors = commercial benefit and nature of plaintifl™s interegl—are ofien
considered together. Tax Analysrs, 965 F.2d at 1095, The parties agree that PETA is 2 nonprofit
organization dedicated to the prafcction of animals. PETA Mem, at 19; USDA Ment, at 2. PETA
disclaims any commereial benefit from this case. PETA Mem, at 9. No evidence suggests PETA
can profit from USDA’s information; it is undispuled that PETA intends to disseminate USDA’s

information lo the public, Analyses of these two [aclors Favor an award of attorneys’ fees.
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USDA asserts, without offering any evidence, that PETA brought this case to attract
supporters. This agsertion is specnlative. As aresult, the two cages cited by USDA are inapplicable
asthey both are predicated on findings of privale, commercial interests in the FOTA suit. See Church
of Seientology v. USPS, 700 F.2d 486, 494 (9th Cir, 1983); see also Simon v, United States, 587 F.
Supp. 1029, 1032 (D.D.C. 1984). Morcover, o be entitled to a fec award, PETA need not be
complelely free of seif-interest. See Piper, 335 F. Supp. 2d at 22. Accordingly, USDA"s arguments
on the second and third factors are withoul merit.

C.  Reasonableness of USDA’s Legal Position

To satisfy this factor, USDA need only have “a colarable basis in law™ for withholding
information. Chesapeake Bay Found., 11 F3d at 216, USDA need not show the withheld
information was in fast exempt. Fenster v, Brown, 617 F.24 740, 744 (D.C. Cir. 1979). USDA nced
only demonstrate thai it had a reasonable legal basis for claiming exemption and that its conduct was
neither tecalcitiimi nor obdurate. Jd,

On the parlies” cross-motions for summary judgment, the cowrt upheld all of USDA’s §
552(b)(5) claimns and the mejority of its § 552(0)(4) clims, PETA, 2005 WL 1241141, at **11-12,
Althaugh USDA failed to cstablish its § 552(b)(4) claims for some documents, the failure was
attributed to Insufficiency of the evidence, Jd at *9. TSDA’s pasition in withholding these
documents was weak, but not baseless. Tax Analysts, 965 F.2d st 1097 (weakness in legul position
docs ot compel the canclusion of baselessness). Because USDA prevailed on the majority of its
¢liims, its overall position was reasonable. fd, (affirming denial of fee award notwithstanding the

government lost two appeals).

P.00S/01¢c
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PETA arpues USDA urreasonably withheld information concerning the approval of Tunte's
loan guarantee, relving on Martin Marietta Corp. v. Daltor, 974 E. Supp. 37 (D.C.C. 1997), and
Niagara Mohawk Power Corp, v, United States Department of £nergy, 169 F.3d 16 (D.C. Cir,
1999}, Both cases deal with the merits of FOIA exemptlons; but neither sheds light on the
reasongblencss inquiry in the context of attorneys® fee awards.

PETA advaneces fwo arguments for finding USDA’s conduct unressonable, Neither has
merit. PETA argucs USDA denied the initial FOLA requests in bad faith. Even assuming USDA's
pre-livigation conduet ig relevant, USDA granted PETA’s appeal in part and released the bulk ofthe
requested information, PETA Mot, Ex. 5 at Y 13, No evidence suggests USDA acted in bad faith,
PETA argues USDA was recalcitrant in refusing to release “the most, basic information about the
loan guaruntee,” PETA Mem. at 21, This arpument misses the paint; The inquiry here is whether
USDA had o colorable basis in law to withheld information, nof wh: ther the withheld information
was tiportant to the FOILA requests.

This ease is distinpuishable from those ciled by PETA, Piper and Judicial Watch, Inc. v.
Department of Commeree, 384 F, Supp. 2d 163 (D.D.C. 2003). In Piper, defendant identified inits
Vaughn index 2 document with unmistakable, detailed description. Piper, 339 F. Supp. 2d at 23.
Plaintiff requested a document with a virwally idcnti’cat description. /di But defendant stated that
no responsive documents could be found. /d, The court held defendant’s statement amounted to
rez:alciﬁ"am; conduct. Jd. In Judicial Watch, the court found defendant “wronglully withheld
documents, destroyed documents, and remavad . . . [documents] with the apparent fntention of
thwarting the FOIAY Judicial Warch, 384 F. Supp. 2d at 167. In both cages, cvidence supported

findings of recalcitrant and obdurate conduct.
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USDA’s conduct cannot be likencd to the recalciirant conduct in Piper and Judicial Wurch.
USDA failed to sufficiently describe 24 documents in the Veughn Index. PETA, 2005 WL 1241141,
at *4. Yet the majority ol USDA’'s claims of exemptions were ultimately sustained, Jd, at *12.
USDA redacted documents that duplicated previously disclosed information, id, ot *9, but no
evidence sugpcests USDA did so with the intent o frustrate PETA s efforts. In sum, USDA’s partial
loss on the crass-motions for summary judpment resulted from errors in legs! judgment and perhaps
blunder, but not from subterfnpe. Accordingly, USDA did not enpege in recalcitrant or obdurate
conduet in this litigation; USDA had o colorable besis in law for its unsuccessful claimed
exemplions.

n, Balancing the Factors

TUSDA'’s conduct in this litigation Has been reagsonable. This [ictor weighs heavily against
av award of attorneys” fees, The pubic benefit resulting from this case iy limited and therefore does
not justify a foe award in Hghl oFUSDA’s reasonable conduet, While it is true that PETA brought
this case to advaice public intevest and that PIETA gained no comrercial benefit, these factors do
uat :mﬁr the duy. See Cotton, 63 F.3d at 1123 (reverying fes award based salely on the public
benefit and reasonable basis factors). Consideration of these four factors counscls againgt, 8 fee
award. Tax.dnalysrs, 965 F.2d at 1097 (afTirming denial of attorneys’ fecs because the government

was not recalcitrant).

10
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CONCLUSTON
For lhe reasons sct forth above, PETA’s motion for an awerd of reasonable atlorneys’

fees and costs {49-1] is denied.

ENTER:

Su% B. Conlon

February 27, 2006 United States District Judge'

' On March 11, 2005, the Chief Justice of the United States reassipned this case o Judge
Suzannec B, Conlon of the United States District Court for the Northern District of Ilinois, See
PETAv. U.S, Dep't of Agrie,, No. 03 C 195, Dki. No. 30 (D.D.C. Mar. 11, 2005).
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