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| MEMORANDUM OPINION

Oxﬂi October 18, 2005, the Court of Appeals remanded the record in this case iL‘l

accordance with United States v. Coles, 403 F.3d 764 (D.C. Cir. 2005), to permit this Court to
\ll
|

|
defendant 1‘1ad it been fully aware of the post-Booker sentencing regime." Id. at 770. |Having
\

obtained a.flld considered the ﬁews of counsel, the Court concludes that it would not have

determine "whether it would have imposed a different sentence materially more favorable to the

imposed a sentence materially more favorable to defendant under the advisory schemg of United
\
|

States v. B&i)’oker, 543 U.S. 220 (2005).
|

Aft%,r a jury convicted him of violating 18 U.S.C. § 922(g)(1), the Court sentenced

1

defendant q|o 240 months pursuant to the armed career criminal provisions of 18 U.S.C. § 924(¢)

and U.S.S.F. § 4B1.4, based in part on defendant's prior conviction for escape. Defendant's
arguments Ifigainst application of these provisions are unavailing. While defendant relies on the
|

Supreme C‘f)urt’s post-Booker vacation of the judgment in United States v. Thomas, 361 F.3d 653

{D.C. Cir. %004) -- a decision holding escape to be a crime of violence under the Sent?ncing

Guidelines &'-- the Court of Appeals has since reaffirmed its original opinion. See Thor%zas V.
. | !
United States, 125 S. Ct. 1056 (2005) (mem.} (vacating judgment and remanding case to the
| , .

"
I
|
I
|




Court of Appeals "for further consideration in light of United States v. Booker"), Unfted‘ States v.
Cook, No. 02-3121 et al., 2005 WL 3676625, at *1 (D.C. Cir. 2005) (per curiam) (afﬁming
judgments; based on earlier opinion). Defendant's reliance on United States v. Shepa;!‘d, 544 US.
13 (20'05),Iis similarly misplaced, as the rule announced in Almendarez-Torres v. United States,
523U.8.224 (1998); remains. Defendant's arguments concerning his prior escape conviction are
accordingl%ry- without merit.
De:fendant also urges the Court to consider a more favorable sentence in light|of the
various seréltencing factors outlined in 18 U.S.C. § 3553(a), as well as the downward departure
provisions iof U.S.S.G. § 4A1.3, contending that his constructive possession of a firedrm was
neither vioiient nor exceptionally harmful, that a lesser sentence would be sufficient to promote
his respectifor the law, that he will benefit from substance abuse counseling in prison, and that
the applicaiple Guideline overstates his criminal history. The Court, however, cannot |conclude
that it Wou;id have imposed a materially different sentence in light of these considerations. In
sentencingldefendant to 240 months, the Court declined to impose the minimum Guidelines'
sentence of 235 months and indicated that it "certainly . . . would not downwardly depart,” noting
that defendjant's "very troubling history" included "a large number of prior offenses, including
ones invoh:ﬁng guns and violence." Sentencing Tr. at 8 (May 27, 2004). These concerns survive
Booker. |
Acc‘%ordingly, while the Court recognizes that it now has discretion to impose 2 non-

Guideline s:'entence under Booker, it has concluded, based on a review of the record and the

|
factors liste'id. in 18 U.S.C. § 3553(a), that it would reimpose the original sentence of 240 months,




for that sentence *“is sufficient, but not greater than necessary, to comply with the purposes”of

sentencing set forth in 18 U.S.C. § 3553(a).
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