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UNI TED STATES DISTRICT COURT
FOR THE DI STRICT OF COLUMBI A

|
UNITED STATES OF AMERICA,

v.
Crimnal No. 03-188 (RWR)
CELICIA HOOVER- RANKERSQN,
BENJAM N HOOVER,

Def endant s.

L i e L R S P

VEMORANDUM OPI NI ON AND ORDER

A trial jury convicted defendants Celicia Hoover-Hankerson
and Benjam n Hoover of conspiracy, two counts of theft from
programg receiving federal funds and two counts of fraud in the
first degree. That sane day, the defendants noved for arid were
granted, a two-week extension of tine under Federal Rule of
Criminal Procedure 29(c) (1) to renew their notions for judgnent
of acquittal. Both defendants tinmely noved for judgnent of
acquittal, arguing that the government failed to produce
sufficient evidence to convict them Both defendants al%o noved
"at the end of that two-week period for a new trial under Rule 33.
Because: the court lacks jurisdiction to entertain defendants’ new
trial motions, those motions will be denied. Because the-
government produced sufficient evidence to sustain the verdicts
rendered against both defendants on Counts 1, 2, 4, and 5, and
againstiHoover-Hankerson on Count 3, defendants' notions for

judgnment of acquittal will be denied as to those counts. Because
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t he government did not produce sufficient evidence to prove

Count 3/ agai nst Hoover, judgnent of acquittal will be granted on
that count as to him
BACKGROUND

The defendants were indicted for conspiracy to conmt theft
froma w tness voucher programreceiving federal funds in
violation of 18 U S. C. § 371 (2000) (Count 1); theft froma
witnessi voucher programreceiving federal funds and aiding and
abetting, in violation of 18 U S C. s5666(a) (1) (A) and 2 (Count
2); theft froman investigator voucher program receiving federal
funds and aiding and abetting, in violation of 18 U S.C
§§ 666(a) (1) (A) and 2 (Count 3); and fraud in the first degree
wth respect to the wtness vouchers and investigator vouchers,
in violation of D.C. Code §§ 22-3821(a), 22—3822(a)(1)(i981)1

(Counts 4 and 5 respectively). The follow ng evidence, recited

in the light nost favorable to the verdict | see United States V.

campbell, 702 F.2d 262, 264 (p.c. Cir. 1983), was produced during
|

t he course of the seven-day trial.
I WITNESS VOUCHERS

An

indigent crimnal defendant entitled to appointed counse

pursuant to the CGrimnal Justice Act (*cJga”) may have a defense

1 The indictnent cites the 1981 edition of the D.C. Code.
These statutes appear in the 2001 edition at D.C. Code §§ 22-
3221 (a) |and 22-3222(a) (1).
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wi tness paid a witness fee by check drawn on public funds under

District of Col unbia Superior Court Rule of Crimnal Procedure
11 3 Attorneys appointed by the court may obtain blank w tness
fee vouchers fromthe court's voucher office for use in the
defense of indigent crimnal defendants. The voucher office will
not release bl ank witness vouchers to non-attorneys. The
attorneys nust present identification, sign a log book for the
vouchers issued, and safeguard the vouchers that they sign out.
After January 28, 2002, the District of Colunbia courts revised
their policies to better inplenent Rule 113 by requiring 'any
attorney requesting a wtness voucher to present supporting
docunentation, such as a subpoena, to certify that the witness
was conpelled to attend court proceedings. Attorneys report when
vouchers are lost and stolen. The court will void a |ost or
stol en youcher and notify its internal audit groups.

To be paid, the witness nust certify on a wtness voucher
that he was conpell ed by subpoena to attend as a witness jon
behal f in the defendant and did attend the crimnal case, The
defense| lawyer also nust sign the voucher certifying the
vvitness,L s attendance. The witness fee is $40.00 for one' day's
at t endance.

Hoover - Hankerson, a CJA attorney, signed out 2,087 witness

\
voucher:s under the District of Colunbia Superior Court CIA
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voucher program between Cctober 1, 1998 and February 7, 2001.

The average nunber of such vouchers signed out by CJA attorneys
during the sane tine period was 61. Hoover-Hankerson did not
report that any vouchers signed out by her were lost or stolen

Superior Court voucher office enpl oyee vicki Jeter came to
know Hoover - Hanker son because of the frequency with which Hoover-
Hankerson woul d appear to sign out vouchers. Jeter stated that
Hoover - Banker son si gned out nore vouchers than any of the other
attorneys, at times twice in one week or every other day. Jeter
sonmeti mes saw Hoover or Troy Robinson, both defense
i nvestigators, acconpanying Hoover-Hankerson when she signed out
vouchers. Enpl oyee Beatrice Pearson saw Hoover - Hanker son
acconpani ed by Hoover on some occasi ons when Hoover - Hanker son
signed out vouchers. Robinson testified that he and Hoover had
passed out false wtness vouchers from 1998 to 2002

The jury heard from several individuals who cashed witness
vouchers that had been issued in blank by the voucher office to
Hoover - Banker son and purportedly signed by Hoover-Hankerson
before being cashed. Antonio Brown had received w tness, wvouchers
on a nunber of occasions from Robinson, a childhood acquaintance.
At Robinson's direction, Brown would sign and take the vouchers
to the superior Court to cash them He would receive a $40.00

check for a voucher and after cashing it, keep $15.00 (or half)
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and turn over the renmainder to Robinson on 17th Street. Br own

woul d see Hoover with Robinson when Robi nson handed Brown
vouchers and when Brown turned over sone of the proceeds. Brown
heard Hoover referred to as "Ben." Brown had never been
subpoenaed for or appeared as a witness in the cases which were
the subjects of the vouchers. The signature lines for the
certifying attorneys on his vouchers contai ned what appeared to
himto be the same signature. He had never net Hoover-Hankerson
and he did not know the source of Robinson's vouchers

Ma%vin Brown had known Robi nson for decades, but did not
know Hoover-Hankerson. Robi nson or Hoover would give Marvin
Brown witness vouchers at either 17th and Euclid Streets' or near
the Superior Court buildings. Mrvin Brown had never been
subpoenaed for a case and he never appeared in a case. ﬁe had
seen Robi nson and Hoover together on nultiple occasions when he
woul d get vouchers. He had al so seen Hoover pass out vouchers to
other individuals in the 17th and Euclid Streets area. Marvin
Brown woul d cash the vouchers, keep $15.00 or $20.00 per jvoucher,
and give the rest to whoever had given him the voucher. He gave
Hoover proceeds fromone voucher in front of a liquor store on

6th Street.'

2lMarvi’n Brown adm tted on cross-exam nation that he had
stated previously that he had never nmet Hoover. MNarvin Brown
expl ai ned that he drew a distinction between neeting soneone and
“seeing” him
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Mibhael Tayl or al so cashed w tness vouchers for cases for

whi ch he was never subpoenaed and for which he never appear ed.
H's first involvenent with w tness vouchers occurred when

Robi nson approached himto neet at 601 Indiana Avenue to get the
vouchers. There were eight to ten individuals there, including
Hoover.! The entire group wal ked over to the Superior Court to
cash the vouchers and took the checks to a local |iquor store.
Tayl or %ept $15. 00 per voucher and gave the rest to Robinson.
Hoover iwas there when Tayl or returned sone of the voucher
proceeds to Robinson. Hoover acconpanied Taylor to the |iquor
store on nore than one occasion to cash the checks. Taylor saw
ot hers gi ve Hoover voucher proceeds four to five tines.

Taylor saw Hoover and Robinson together at 601 Indiana
Avenue eight to ten tinmes when he went there to obtain vouchers.
He saw Hoover-Hankerson on four to five separate occasions when
Robi nson or Hoover would go into a roomw th Hoover-Hankerson and
return to Taylor with vouchers. Taylor never had direct
interac%ion wi th Hoover - Hankerson, and Robinson and Hoover never
spoke directly to Hoover-Hankerson in his presence. However
Tayl or noticed that Hoover, Robinson, and Hoover-Hanker & woul d
engage in secretive behavior and close the door each time they

went into the office.
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The government introduced paid w tness vouchers that

purported to have the nane Hoover - Hankerson signed on the
signature line for the attorney. Handwiting expert Brittany
King opined that 471 of 864 attorney signatures on 427 different
vouchers were witten by the same individual. King concluded
that simlarities in an additional 382 of the signatures
suggested that those signatures were witten by the sane
individual. Her exam nation was inconclusive as to eleven of the
864 attorney signatures.

Hoover was enployed, as an investigator in Washington, D.C
by his wholly owned business, Hoover Investigations. | n
addi tion, he was variously enployed at three other locations in
‘Maryland: E and G C assics, Victor culien Acadeny, and St.
Bernardine Catholic School. There were 246 witness vouchers
signed out fromthe voucher office with the name Hoover - Bankerson
appearing in the I og book attorney signature colum that were
ultimately processed for payment from Cctober 5, 1998 to
December 11, 2001 certifying that Hoover had appeared as a
witness in a case. Hoover did not submt any wtness vouchers
after the Superior Court revised its policies on January 28,
2002requiring an attorney seeking to obtain a blank w tness
voucher|to first produce proof that a witness had in fact been

conpel led to testify. Anobng the appearance dates and tines
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l'isted on those vouchers were at |east eight dates and tines on

whi ch Hoover's tinme and attendance |og at one of his Maryland
pl aces of enpl oynment reflected Hoover's presence there.
Hoover - Hanker son' s husband, Ernest Hankerson, was enpl oyed
in Harrisburg; Pennsyl vania. He subnmitted 328 w tness vouchers
W th he% name signed on them  Two hundred ninety-four of those
vouchers cl ai red appearances at tines when his tine and
attenda#ce records at his Pennsylvania job reflected his presence
t here.
I, I NVESTI GATOR  VOUCHERS
In%estigators assi sting CJA attorneys in CJA qualified cases
!

may be Paid using investigator vouchers. On an investigator

voucher| the attorney has to certify that the work conpl eted by

‘!
an investigator was conpleted satisfactorily. The governnent

i ntroduced evi dence of nunerous investigator vouchers submtted
by Hoover's investigation corporation and by Ernest Hankerson
Fbover-&ankerson's husband, bearing what purported to be
signatures of 'Hoover-Hankerson. (Gov't EX. Se-1, 9¢-~2.)
Investi?ator D ane Eickman testified that 32 of the investigator
vouchers cl ai ned that Hankerson had conducted investigatory work
during certain tines that his attendance |og for enploynent in

\
Harrisburg, Pennsylvania reflected him at work there. Simlarly,

Eickman|testified that el even of Hoover's investigator vouchers
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clained investigative work at times when his tinme and attendance

records, at Victor Cullen Acadeny and St. Bernardine reflected
Hoover's presence in Maryl and. (See Gov't Ex. 9f.) Hoover
submtted those el even vouchers between February 27, 2002 and
February 27, 2003 claimng a total of %3,962.37. Hankerson
subm tted sixteen such vouchers between February 27, 200i and
February 27, 2002 claimng a total of $2,404.40, and submtted
twel ve such vouchers between February 27, 2002 and February 27,
2003 claimng a total of $4,325.89.
|11. MOTIONS

Ju%t after the jury delivered its verdicts, counsel for
def endant Hoover requested an extension of at |east fourteen days

to file| a notion for judgment of acquittal notwithstanding the

jury verdict. Counsel specified that he based his request on

Rule 29. Counsel for Hoover-Hankerson joined in that motion

wi thout, further comment. The government did not oppose. ; The
court engaged defendant Hoover's counsel in a discussion about
the court's discretion to grant an extension of time to file a
motion for judgment of acquittal: Counsel repeatedly identified
Rul e 29 /as the authority to grant an extension of tirme. Before
the court agreed to the notion for an extension of tine, counsel
was questioned whether any other seven-day limt in the rules

governe# the discretion to award an extension. Counsel replied
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that it was indeed Rule 29(c)(l). The court stated that

extend the "seven-day period to fourteen days [in] which

both defendants to file a post-verdict Rule 29 notion."

7/8/04, afternoon session, at 36.) Hoover filed on the

fourteenth day a notion for judgment of acquittal and/or

new trial. Hoover-Hankerson filed a notion for judgnent

acquittal on the fourteenth day and submtted a suppl ene:

motion for a new trial on the fifteenth day.

DI SCUSSI ON
MOTION FOR JUDGMVENT OF ACQUI TTAL
Fe@eral Rule of Crimnal Procedure 29(c) (1) states

def endant may nmove for a judgnent of acquittal, or renew

motion, lwithin 7 days after a guilty verdict or after th

di scharges the jury, whichever is later, or within any o

the court sets during the 7-day period." A court |acks

to entertain a notion for judgnent of acquittal if it is

filed. }See Carlisle v. United States, 517 U S. 416, 421

If the motion is timely made, “[tlhere iS only one groun

motion for judgment of acquittal. This is that the evid

insufficient to sustain a conviction of one or nore of tl

offense!g charged in the indictnent or information." 2A «

Alan Wight, Federal Gimna

|
(footnote and internal

Practice & Procedure: g 461

2000) quotations omtted).

it would
to allow

(Tr. of

"for a
of

t al

hat ™[al
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court
her tinme
uthority
untinely
(1996) .
for a
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e

harl es

{34 ed.




- 11 -

In determining the sufficiency of the evidence to sustain a

conviction, ‘after viewing the evidence in the |ight most

favorable to the prosecution, [a court nust determ ne whe

any rational trier of fact could have found the essential

el ements of the crine beyond a reasonabl e doubt."

ther]

Jacksah w.

\
Virginiq, 443 U S. 307, 319 (1979). Because a court fust

recogni&e the "right of the jury to determ ne credibility, weigh

t he evi?ence, and draw justifiable inferences of faet,"™ United

States v. Ednonds, 765 F. Supp. 1112, 1116 (D.D.C. 1991)
United States v. Reese, 561 r.2d 894, 898 (D.C. Cir. 1977
‘presune that the jury has properly carried out its funct

evaluating the credibility of wtnesses," Canpbell, 702

264, a jury determnation will stand unless ‘no reasonab

(queoti ng
)), and

i ons of

.2d at

e juror

could aLcept t he evidence as sufficient to support the ¢ nclusion

|

of the defendant's guilt beyond a reasonable doubt." zd|

“‘[W]hﬂga reasonable mnd mght fairly have a reasonabl &

of guiIF or mght fairly have none, the decision is for ¢

to make.'"

doubt

he jury

, “there

e exists

Ednonds, 765 F. Supp. at 1116 (quoting United States
V. Hexron, 567 F.2d 510, 514 (D.C. Gr. 1977)). Moreover
is no requirement of any direct evidence of guilt if the%

sufficignt circunstantial evidence to support the verdict

[,17 id.

(quotinr United States v. Poston, 902 .24 90, 94 n.4 (D.C. Cr.

1990)),Tthough a jury ‘cannot be permtted to specul ate i

f t he
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evidence" is so scant and insubstantial that a guilty ver

woul d bF unreasonable. 2a Charles Alan Wight, Federal

di ct

Practice

& Procehure: Crimnal § 467

A.! Conspiracy

The defendants were charged with and convicted of co
to commﬁt theft fromthe w tness voucher program
Hankerson argues that there is insufficient evidence to s
she “actually reached an agreenment with any all eged
coconspirator,” and argues that the government's own witn

“specifically testified that they had no agreenment with

Hoover - Hanker son .

ness’

[and had notl provi ded any proceed

the wit [g] vouchers to [her]." (Hoover-Hankerson's

II”

Set Aside the Conviction and P. & A in Supp. (“CHH Mt.

Hoover [Li kew se argues that the government failed to esta

t hat tere "was an agreenent between [hin] and any other

individIal charged in the indictment to commt theft" or

knowi nglly and intentionally joined in any agreenent. (H

Mt. for J. of Acquittal & or New Tr. (“BH Mot.”) at 2.)

argues that the evidence showed only that he was in the
nei ghbo thood where the witness fee vouchers were handed g

1
e

Robinsor (Id. at Z-3.)

“I'n order to convict a defendant of conspiracy under

371, a jury nust find that the defendant entered

Hoover

nspi racy

how t hat

esses

g from
Mt. to
at 9.)

blish
t hat he
over's

Hoover

ut by

18

into an
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agreenent with at |east one other person to commt a specific

offense, . as well as that the defendant know ngly

participated in the conspiracy with the intent to commt
offense; and that at |east one overt act was committed in

furtherance of the conspiracy." United States v.

Gatlinc

the

96

F.3d 1511, 1518 (D.c. Gir. 1996).

“In order to prove the

agreenent existed, the governnent need only show that thr

conspirators agreed on the essential nature of the plan

they agreed on the details of their crimnal schene. It

establ i shed that an agreenment sufficient to support a con

conviction can be inferred from circunstantial evidence."

(internal quotations and citations omtted); see also Uni

£ an

not that

I's well

gpi racy
Id.

ted

States %. Pemberton, 121 r.3d4 1157, 1166 (8th Cr. 1997).

Fr?m the evidence offered at trial, a reasonable jux

have foﬁnd that an agreenent existed between Hoover and E
|
\

Hankers?n

program

def endants cont end,

and others to commt theft fromthe wtness vou
It is of no nonent that there nay have been, as
little direct evidence of an agreemner
defenda?ts' knowi ng joinder in that agreenment, for “I[ilt
unusualito have direct evidence of the conspiracy.

a rcunsfantia
\

evi dence, including inferences froma deve

y could
oQver-
cher

the
t or the

is

lopment

and a c#llection of circunstances, suffices to prove

participation in a conspiracy." Ednonds

765 F. Supp. at

|
1116
\
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(internal quotations omtted). Here, the evidence establ

i shed

t hat Hoover - Hankerson signed out 2,047 w tness vouchers $ver a

period of tine when the average nunber of vouchers signeé out by
4
other cga attorneys was 61, that her signature appeared dn

fraudul ent vouchers submtted by Taylor, Antonio Brown a

Brown, and that Taylor, Antonio Brown and Marvin Brown ea

received their vouchers from either Robinson or Hoover

‘testified that he saw Hoover-Hankerson, Hoover and Robi ns
-togethe% shortly before he received a nunber of vouchers,
that they behaved secretively.

A reasonabl e juror could have found that Hoover and
-Hankerson agreed to commt theft know ngly and intention

nunerous factors:

Il
4

the secretive interaction anong Hoover-

d Marvin
ch
Tayl or
on

and

Hoover -

1ly from

Hankerson, Hoover and Robi nson inmedi ately precedi ng Taylor’s

receipt, of W tness vouchers;
proceeds from fraudul ent vouchers;

on the vouchers"; and the fact that only attorneys could

3 ﬁooverJHankeFﬁon argues that the lack of conclugiv
identification by the handwiting expert
vouchers renders the .evidence insufficient to prove that
Hankerson committed or agreed to conmit witness voucher: t
fraud. ,/A reasonable jury could easily reject that argume
the plethora of signatures the handwiting expert did ide
Hoover - Hanker son' s 'from anong j ust the sample of the voud
examined. Mreover, the jurors were free to decide for
themselves by look#ng at the vouchers adnmtted in eviden
whet her the signatures are consistent and uniform

as to each of th

Robi nson and Hoover's acceptance of

Hoover - Hankerson's signatures

sign out

=3

-

e 2,047

Hoover -

heft or

nt given
ntify as
hers

e

See, e.d.,

United States v. oékowitz, 294 F. Supp. 2d 379, 384 (E.DJN.Y.
2002) (noting that |jurors can make a conclusion as to authorship
1 |
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t he vothers from t he Superior Court and that Hoover- Hankerson

had not| reported any of the 2,047 vouchers nissing or stcs
Althoug@ Antoni o Brown, Marvin Brown and Tayl or each test
that he had not made any agreenent or interacted with Hoc
Hankerson directly, a reasonable juror could infer fromt

evidenc% t hat Hoover - Hankerson signed out vouchers and p:

then1on+to Hoover and others to distribute to individuals

!
17th and Euclid Streets neighborhood to cash. In any cas

crimnal conspiracy, "the government need only show that

conspirators agreed on the essential nature of the plan,

t hey ag%eed on the details of their crimnal scheme[,]1” C

t he ide#tity of all the co-conspirators. @Gtling, 96 F.
1518 (i#ternal quotations and citations omtted); see alg
States #. Querra-Garcia, 336 F.3d4 19, 23 (1st Gr. 2003)

7
defenda#[ need not have know edge of all the details of t
conspirécy, the participants in the conspiracy, or their
In%addition, the very fact that Hoover hinself submi
witness!vouchers on at |east eight different occasions wt
conflic%ed with times when he had signed in at work outsi
t he Dis%rict of Col unbi a coul d support the inference that

knowingiy agreed to conmt theft. \Wile Hoover-Hankerso

‘based on their own experiences with the aid of an expert
testifies as to how simlarity is judged in handwiting :

len.

fied
er-
e
sed

in the

he

ot that
knew
at
United
"A

s.7).
ted
ch
2 of
Hoover

may

ho
mples).
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claim that when she obtained the witness vouchers, she di

know or| agree that w tnesses would fraudulently fill out
vouchers, it was entirely reasonable for a juror to conc
Hoover-Hankerson knowi ngly distributed those vouchers to
individpals who woul d pass themon to others who were no
conpell%d to appear in court. See, e.q., Penberton, 121
1167 (“#n particular, [the defendant's] signature on the
:auditor’s representation letter, which contained the fal

st at ement reasonably could lead the jury to the inf

that [the defendant] intended to mslead the auditor and

Interio%-l)epartnent. [ The defendantl suggests that he di
know that the statenent was false, but the jury quite rea
coul d h%ve determned that [he intended to conmt fraud] .
is not the task of the court to choose anong conpeting in
def er se

t hat caL be drawn from evi dence. "The traditiona

d not
t he

ude that

F.3d at

=

-

Qarence
it he
d not

sonably

7y It
1:Eer ences

nce

accorde% to a jury's verdict is especially inportant whe:
|

reviewi£g a conviction for conspiracy . because a co:

by its %ery nature is a secretive operation, and it is a

case where all

Wi th theprecision of a surgeon's scal pel."

aspects of a conspiracy can be |laid barei

Uni ted state

spiracy
rare
n court

V.

5

Jackson}, 335 F.3d4 170, 180 (24 Gr. 2003) (interna

omtted). The evidence here is not so scant or neager s

guota

tions

=h t hat
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no reasbnabie juror coul d have found the defendants guilty of

knowingly agreeing to commt theft.

B.. Theft and fraud: wi t ness vouchers

The defendants were charged in Count 2 with theft concerning
Wi t ness! vouchers and aiding and abetting, in violation of 18
U S.C §s666(a) (1) (A and 2, and in Count 4 with fraud in the
first degree, in violation of D.C. Code §§ 22-3821(a), 22-
3822 (a)}\.(l) (1981). Conviction of theft requires proof that
(1) tha*; def endants were “agent[s] of an organization, or of a
State [orl local . . . government, or any agency thereof']

(2) that defendants enbezzled, stole, obtained by fraud,

knowinglly converted, or intentionally msapplied property that is

“valued/ at $5,000 or nore" from "such organi zation, governnent,

or agency®; and (3) that such "organi zation, government, |lor

agency receives, in any one year period, [federal assistadnce]in

excess a:Df $10,000.” 18 U.S.C. § 666(a) (1) (a); see also United

States ¥. Cornier-Ortiz, 361 F.3d 29, 33 (1st Gr. 2004) |(setting

forth e:‘tl.ements of theft). First degree fraud is established upon

pr oof that the defendants “engage[d] in a scheme or systemc
|
course of conduct with intent to defraud or to obtain prgperty of

anot her/by neans of a false or fraudul ent pretense,

represe'?ati on, or promse and thereby obtainled] property of

anot her ,| or cause[d] another to |lose property.”" D.C cOde}' § 22-
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3821(a)| (1981); Bell v. United States, 790 a.2d 523, s29

2002).  “In order to aid and abet the conm ssion of an of

defenda#t must must

"associ ate himselfr with it,

it as in something that he wishes to bring about,’ and m

by his action to make it succeed."

|
(quoting Nve & Nissen v. United States, 336 U.S. 613, 61¢

(1949 .

Hoover argues that the governnent failed to establis

at

‘partici

Canpbel |, 702 r.2d at

| east $5,000.00 worth of witness voucher fees were obt

{D.C.

fense, a
pate in
1St ‘seek

265

ained by

fraud,

partici Pted in the schenme to defraud know ngly, willful

‘with in ent to defraud the w tness voucher

y

to be 1Lvolved in a schene that only benefits people that

program Hoov

‘argues that there was no evidence that he received any of

proceeds Oof the funds and that it would be "illogica

not acq#alnted with.”* (BH Mot. at 5.)
\

A Teasonable juror could have found that defendant ©
!

“obtaine

.85,000.00 through false wtness vouchers. The government

evidence showed that Hoover submitted 246 witness voucher

4

and that there is insufficient evidence to shOM/hj

for

or caused the Superior Court to lose by fraud oy

at he

Ly, and

rer also
the
[him]

he is

joover:

exr

-

s

5. If

oI the same reason that defendant Hoover's guffici
 cha11enge fails on the conspiracy count, defendant's asse
- _that the governnment failed to prove that he knowi ngl'y
‘participated in a scheme to defraud the Superior Court wi
witness|vouchers on Count 4 fails as well.

iency

rtion

th fal se
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al |l of the vouchers were fal se, Hoover

woul d have received

$9,840.ppo, well over the jurisdictional amount. A jury ¢ould

%

have inferred fromHoover's failure to submt a singl ewitness

voucher| after January 28, 2002 -- when the Superior Court

. | .
its procedures to require a copy of a subpoena for each w

voucher it
'frauduant.5 Coupl ed with Robinson's testinony that he

Hoover did pass out fal se witness vouchers, and with evid

from Tayl or that Hoover, on occasion, acconpanied Taylo:r\
liquor store for a voucher handed to him by Robinson, thé
saw Hoo ey distributing vouchers in the 17th and Euclid g

rhocd, and that Hoover and Robi nson often were ges

-neighbo

t oget her as Robi nson passed out vouchers, there is suffaic

evidence from which a reasonable juror could have found

t
'Hoover obtained by fraud, or caused the Superior Court

m :
|

5 In asserting that the jury was not allowed to hear
‘allegation that he failed tO submit a single Wi tness voud

after t#e Superior Court changed its procedures, Hoover
- misrecocllects the evidence that was admtted. Government
51, which sets forth the policy for signing out wtness v
~after January 2002, was admtted in evidence over defends
Hoover's objection on June 28, 2004. To the extent that
argues that had the policy change NOt been adnmitted in ey

the rem%ining evidence would have been insufficient to ey

convict%on, that argument is not one proper for a Rule 29
challenge. See United States v. Diaz, 300 r.3d 66, 77-78
- Cir. 20 Under Rule 29, a court reviewing the suffici

2) .
the evigence must consider all the €vidence submtted to

“‘regarkless of whether it was properl admtted.'" g

United States v. Gonzal ez- Sanchez, 825 ¥.2d 572, 588 (1
1987)) .

st

changed

i tness

i ssued -- that each of the 246 w tness vouchers was

d

elnce

to the
t Tayl or
treets
inl

1 ent

hat

| ose by

t he
her

exhi bi t
ouchers
nt
Hoover
;i dence,
pport a

(1st
ency Of
a jury,
(quoti ng

Gr.
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fraud, over $5,000 in w tness voucher fees.

Naiman, 211 F.3d 40, 47-48 (24 Cir. 2000) (rejecting def

argument that the government failed to prove that he had

misapplied nore than $5, 000 despite only circunstantial

See United States V.

sindant’s

vidence

showing| that the federal programdid not receive the funds found

[
to have| been misapplied by the defendant).

Hoﬁver—Hankerson argues that there is insufficient e
to establish t hat she aided and abetted in the theft invo

wi t ness vouchers because the governnent failed to prove t

i ntended for anyone to succeed in commtting theft.® The

ample ewvidence for a reasonable juror to conclude that Ho

Hankers'ms had the intent to facilitate the conmm ssion of

by, at %he | east, Hoover and Robi nson; that she knew t ha.

W t ness vouchers would be used to commt fraud; and that
|

|
Streets neighborhood to receive sone of the proceeds then

~and Rob

A rational trier of fact could conclude that, by signing

2,087 mﬁtness vouchers, well above the average nunber thg
\
attorneys obtained during the relevant tine period, and

distributing themto investigators who had been seen pass

toover - Hanker son does not raise in her renewed not
insuffici ency argunments regarding Count 4, fraud in the f

3

vi dence
| vi ng
hat she
reis
over -
t heft

t he

Hoover

inson distributed the vouchers in the 17th and Eudglid

sel ves

out

it CJA

ing them

on
i rst
e same
on the

degree with respect to witness vouchers. However, for t
reasons|that there is sufficient evidence to convict her:
comspiracyt count, there is sufficient evidence to sustain

the
~ fraud' conviction regarding w tness vouchers.
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out to investigators Who woul d not be witnesses,

actively assisted others in the comm ssion of theft.

Furt hernore, Hoover-Hankerson's husband submtted 294 wt

vouchers with her name signed on themwhich conflicted wi

tine an‘? attendance records at his Pennsylvania job. Tay

testified that

he saw Hoover - Hanker son, Hoover and Robi ne

furtivehy meeting imediately before he was handed w tnes

\
voucher

to conmt fraud. A juror could reasonably infex

t he evidence that Hoover-Hankerson actively facilitated t

commission of theft by signing out vouchers which she kne
be cash%d fraudulently. See, e.q., Poston, 902 F.2d at 5
(findin% circunstantial evidence sufficient to convict dd
of aidi#g and abetting another's possession of drugs).
c.l Theft and fraud: investisator vouchers
Ho%ver—Hankerson argues that there is little evidenc
show that she was part of a joint effort to commt theft
i nvestigator vouchers, and that the fraud count based on
investi?ator vouchers nmust also fail for failure to prove
and wil#ful participation in such fraud. Specifically, s
‘argues %hat there was no direct evidence that she was awa

Hoover #r Hankerson had not perfornmed the investigator se

(CHHE Mot. at 12-13.) There is sufficient evidence, howev

infer that Hoover-Hankerson knew that the investigator vo

Hoover - kanker son

ness

th his

/| or al so

on

S
from

he

w woul d

S

fendant

e to

Wi th

know ng
he

re that

rvi ces.

er, to

uchers
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subm tted by her husband and Hoover were false. Governnt

exhibits Yc-2 and Ye-2 detail conflicts in the tinme clair

Hoover and Hankerson's investigator voucher subm ssions.

those time conflicts, the volune of vouchers, certificat:

bearingiFbover-kbnkerson's apparent signatures that the ¢
i nvestigator work was conpleted, and the extensive tine j
over whﬁch t he suspect vouchers were submtted, a ration:
could fﬁnd t hat Hoover - Hankerson ai ded and abetted Hanke:
Hoover in their false submssions. Simlarly, this evide
sufficient to sustain a finding of know ng participation
in inve%tigator voucher fraud.
Likemﬁse, there is sufficient evidence to show that

def endant Hoover conmitted fraud in the first degree witt

to the investigator vouchers. Voucher 1AX0006803 (Gov’'t

2) alone satisfies the ninimm $250.00 anount required tc
t he con?iction, and the jury could have found that Hoover
intended to commt fraud by conparing the hours clained c
voucherito his time and attendance |ogs at his place of

employmént.7

7 Although Hoover argues that the vouchers were subn
behal f of *Hoover I|nvestigations and that an investigator
for Hoover could have turned in those vouchers, the gove:
need not counter every plausible innocent explanation. |
United States v. Patterson., 644 r.2d 890, 893 (1st Grr.

nt

ed on
G ven
o1s
nspect
eriod

L juror
son and
ace | S

oy her

respect

iXx. 9e-
sustain
had

1 the

Ltted oON
wor Ki ng
nnent

ee
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Hoover’s theft conviction poses a nore difficult question.

Hoover chal | enges whet her the governnment proved the requisite

b

jurisdiFtional anmount of loss for the theft charge related to

i nvesti gat or

submitt

vouchers. Gven that the tota

=d by Hoover anounted to %3,962.37, he argues that

of the vouchers

t he

govern“ient failed to prove the $5,000.00 of |0sSs required under

t he stal

that $1.

hi s “accomplice and coconspirator Ernest Hankerson."
Opp'n at 8.)

. defenda

~ fraud,
cannot
to attzr
A
conduct:
establi.

acconpl .

- program

evidenc

- activel

- The govz

comm t

though a jurisdictional

-

Y

ute. The governnent argues that the evidence est

1,408.42 worth of vouchers were submitted by Hoove

Because the government did not charge the

o>r allege at trial that such a conspiracy existed,

e:istablish that the jury found such an agreement or
ibute Hankerson's fraudul ent conduct to Hoover.
anount can be reached thr:g

of aiders and abettors, the evidence here did not

é

h that Hoover aided and abetted a principal or an

ice who, wth Hoover

receiving federal funds. The governnent provided

=

?,

converted over $5,000.00 fraoi

abl i shed

r and

(Gov't

nits Wi th any conspiracy to commt investigator voucher

it

use it

ugh the

|

m a

| no

to show that Hoover aided and abetted -- that is,
facilitated -- Hankerson's investigator voucher |fraud.
= nent  cannot use Hoover's nenbership in a conspiracy to

w:i tness voucher fraud to prove that he aided and abetted
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:Hankerson i n any purported separate and distinct investigator

voucher, schene. See United States v. Wlev, 846 .24 150, 155

(2d cir. 1988). Nor was there evidence that Hoover and Hankerson
hel ped each other in commtting investigator voucher fraud. No
evi dence was introduced that Hoover and Hankerson performed
investigative work together, met together with Hoover-Hankerson
just before or after their investigator vouchers were submtted,
submtted those vouchers together, commngled or shared the
proceed% of those vouchers, discussed with each other the
investiéator voucher fraud scheme, or otherw se knew that each

ot her més involved in such a scheme. Drawing all reasonable
inferences in the governnent's favor fromthe evidence produced
at tria#, there woul d be insufficient evidence to convicq Hoover
of aiding and abetting Hankerson® as a principal or an acconplice
such that the jurisdictional anount could be reached.

Concei vabl y, Hoover could be cul pable if Hoover-Hankerson
had one'!overarching schene to distribute investigator voqchers to
bot h Hoover and Hankerson to defraud the Superi or Cburt,ﬂas
opposed|to separate schemes involving Hoover and Hankerson

\
i ndependently; if Hoover knew that the investigator voucher

¢ Al though one who aids and abets need not know the details
of the offense or even the identity of the principal, United
States ¥. Staten. 581 F.2d 878, 887 (D.C. CGr. 19781, there was
no evi dence to show that Hoover's activities actively facilitated

t hose of Hankerson or furthered Hankerson's purposes.
|
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schene' was' br oader than the el even vouchers that he had

~submitted; and if his submission of false investigator vouchers
actively facilitated Hoover-Hankerson's overarching schem. In
that circunstance, Hoover could be responsible not only for the
| oss anounts attributable to the investigator vouchers sTbnitted

by him, but also for the loss anounts attributable to th

investr¢ator vouchers submitted by Hankerson. See Unit] States

V. CruziMercado, 360 F.3d 30, 35 (1st Cir. 2004) (affirming
sentenci ng enhancement for $4.3 nmillion in | oss where defendant
was only directly responsible for $600,000 on the basis that
def endant was accountable for the full amunt of loss of his
_coconsp#rator), cf. United States v. Osebv, 148 r.3d 10le, 1025-
27 (reqhiring remand where the district court failed to make
specifrk findings to attribute the amobunt of |oss from
coconsp#rators to the defendant for offense of conspiracy to
defraudi the United States). And; in that circumstance, it might
‘be that‘the amounts converted by Hankerson and Hoover could be
aggregaﬂed to reach the jurisdictional threshold. The gc%ernment

cites Uﬁj;gd States v. Sanderson, 966 F.2d 184 (6th Cir. |1992),

in supp‘rt of its argument that amounts stolen through multiple

convers#ons here were in the course of carrying out a single

~scheme #nd may be aggregated for the purposes of jurisdiction

under §‘%66(a)(1)(A). Wi | e Sanderson notes that it is
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-approprfiate to aggregate amounts converted by a single defendant

in the Fourse of his own schene, Sanderson does not address the

proprie%y of aggregating amounts taken by separate individuals
acting ﬁndependently to reach the jurisdictional threshohd on the

substanFive charge, and the government cites to no case which
finds convi ction under those circunstances appropriate.

MQ%eover, the governnent's evidence was insufficient to

prove that Hoover-Hankerson had one overarching schenme dependent
upon boLh Hoover and Hankerson (and not separate schemes with
each i ndependently), or that Hoover knew that any invest' gator

fraud scheme involved nore than his el even fraudul ent vo chers.

See, e.4.., United States v. Sampol, 636 F.2d 621, 676 (0D C Qr.

1980) (permtting aiding and abetting liability even if hat
def endant did "not performthe substantive offense, [did] not
know its details, and [was] not even . . . present, so llng as

the offense conmtted by the principal was in furtherance of the

common design”) (citations omtted); cf. Wlev, 846 F.2d at 155

(reversing conviction of defendant on aiding and abetting theory

because| there wWas i nsufficient evidence to show that he aided and
abettedla large wire fraud schene). Unlike the evidence

supporting the conviction for conspiring to commt wtness

voucher| fraud, there is no evidence here from which the 1urors

could infer that Hoover thought Hoover-Hankerson engaged in a
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‘broader]| i nvestigator voucher fraud scheme. Wile Taylor

testifi%d about Hoover - Hankerson, Hoover and Robinson neeting
secretly before Taylor received his wtness vouchers, and while
t he voanE and nunber of individuals submtting w tness vouchers
bearing%Hoover—Hankerson’s signature is conpelling, therl I's no
equival nt evidence involving investigator vouchers.' See
‘Sampol, 636 F.2d at 676 (noting that an acconplice may be l|iable
for acts which are in furtherance of a common plan to commt a
felony pr are the natural and probabl e consequences of acts done
in perpetrating the felony). It is equally plausible that

Hoover - Hankerson ai ded and abetted Hoover and Hanker son

‘independ2nt|ly, or that Hoover-Hankerson ran two separate

~dnvestigator voucher schenes to defraud the Superior Court.

*In United States v. Webb, a jury rendered a guilty verdict
againstia defendant on a § ee6(a) (1) (A) charge where the
jurisdieticnal anmount was net only after aggregating the |val ue of
multiple conversions. 691 F. Supp. 1164, 1168 (N.D. I11.] 1988).

Because the court there had instructed the jury that it could
convict if it "found that 'property valued at $5,000 or more’ was
‘embezzlled, stole[n] or otherw se converted to the use o? pefsons
other than the rightful owners' -- without finding that the
thefj; ere part of a single plan[,]” the court noted that a jury

coul dah ve convicted without finding that a "single plan'
supported its verdict. Id. |In that case, though the “error
ordinarily would require reversal of the guilty verdict,” the
government's additional charge of conspiracy to defraud zie

United states and the jury's finding of guilt on that conspiracy
char ge permtted the court to state that the jurors “necessarily
found" that the thefts were part of a single schene and uphol d
the conviction. Id. at 1168-69. Here, there was no charge and
conviction of conspiracy to comnit theft fromthe investiigator
voucher | pregram.

| |
|
|
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Hoover submitted investigator vouchers on four dates whi ¢h

overlap; only mnimally with the nmore extended period of
submissﬁons by Hankerson. That |imted coincidence hardly
suffices to permt a reasonable inference that Hoover knew of and

actively facilitated a broader investigator voucher fraud scheme

reachi ng beyond hi m and Hoover - Hankerson to Hankerson such that

ronit a

ankers%n's thefts should be attributable to Hoover. The

evi dence agai nst Hoover on Count 3 was insufficient to p

rational trier to find beyond a reasonabl e doubt that Hoover was

responsﬁble for converting over $5,000 in investigator wvgucher

funds. |see United States v. Ortiz, 445 rF.24 1100, 1103 (10th
Gr. 19?1) (noting that a conviction cannot be based on ,evi dence
t hat isﬁconsistent wi th both innocence and guilt).
I, | ON FOR A NEW TRI AL

Federal Rule of Crimnal Procedure 33 provides that |a notion

for a new trial prenised on grounds other than newy discovered

w

evidence nmust be nmade ‘within 7 days after the verdict o:¢ fiinding

of guilty, or within such further tine as the court may fis

during Fhat 7-day period." ‘If the defendant fails to make a

notion #or a newtrial within seven days and the court fails to

"fix'" a new due date for the notion during that period, the court

|

time." 'United States v. Marquez, 291 F.3d 23, 25 (D.C. Qir.

| oses qurisdiction and cannot grant such a notion at a later
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2002). *Rule 33 means-what it says" and no court may entertain a

notion for a new trial outside of the tine limts set forth in
Rule 33. 1d.
Here, defense counsel timely preserved their right to move

Wi thin seven days of guilty verdicts for judgments of acjuittal

by spec;#ically i nvoking Rule 29. However, neither counsel asked

for an extension of time to nove for a newtrial or menti med
Rul e 33L Hoover's counsel unequivocally announced that nas
noti on #as made under the authority of Rule 29(c) (1}). Despite
bei ng a%ked about other potentially relevant provisions of the
-Federal Rules of Crimnal Procedure that contained a seven: -day
tine 1i¢it, counsel did not invoke Rule 33 or request an
extensi?n to file a notion for a newtrial

Mo%eover, the circunstances here do not fall within the
narrOM/funique ci rcunmst ances” exception to the jurisdictijonal
tine 1i+its. A defendant may nove for a new trial outsideo f
Rule 33{s strict tinme limts ‘only when the cause of the [failure
to meetfthe deadline was 'an erroneous ruling or assurance by the
District'z Court itself.'" Marguez, 291 F.3d at 26 (quotirg
Carlislk‘ 517 U.S. at 428). The parties never stated that the

|

extension requested applied to any notion but one for judgment of

acquitt%l. The court granted defendants an extension of the

|
wseven—d%y period to a fourteen-day period in which both
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::: corrobo#ate the fact that other investigators worked for
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‘defendants could file a post-verdict Rule 29 notion, and:gave NO

indication that the ruling applied to any Rule 33 notion

as wel | .

Accordingly, defendants' nmotions for new trials nust be denied

because the court lacks jurisdiction to entertain them
Ev%n if the notions had been tinely, defendants' gr
\

a new trial appear neritless. Rule 33 provides that the

court Mfﬁ upon notion by the defendant "vacate any judgn

gr ant a‘neM/triaI if the interest of justice so requires.

R Cim P. 33(a); see United States v. Wllians, 233 F.3

593 (D.{

Gr. 2000). A Rule 33 notion charging ineffect
assistance of counsel nust set forth evidence upon which
el enent ¢

properly be found. United States v. Pinknev, 543 F.2d 90

(D.C C%r. 1976). Hoover argues that he deserves a new t

~because he was denied the effective assistance of counsel
his motion to continue the trial was denied. Hoover cl ai
deni al prevented himfrom obtaining wtnesses that woul d

corroborate the fact that other investigators worked for

of a constitutionally deficient performance might

unds for
trial
ent and
" Fed.
d 592,
ive

t he

3, 915
rial
when

ns the

Hoover

‘Investigations, Inc. However, in his notion for a continuance,

Hoover méntioned no difficulties in obtaining such witnes
‘ .

~he now #ails to identify who the witnesses are or how the

-_Investigations. Cf. Poston, 902 F.2d at 98 (“Mere assert]

\
[
\
\
|
b
I

ses, and
v would
Hoover

ions
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regarding the utility of prospective testinony do not provide a

sufficient basis to conpel a continuance [where] there i% no
i ndication that [the] testinmony would have been material and

favorable . . . .”); Tabor v. United States, 175 .24 55 , 553

(4th Cir. 1949) (denying notion for new trial based on absence of
mﬁtness%s where the only proffered testi mony woul d not have
‘affecteﬁ result). Simlarly, Hoover-Hankerson argues that she
was denied the aid of a handwiting expert and a financial expert
by the %enial of her notion to continue the trial. |In her notion
t 0 continue, Hoover-Hankerson failed to articulate how
specifiially the purported m ssing witnesses woul d be hel pful and
fails to do so here as well. Mreover, neither defendant| offers

any explanation for why he or she could not secure these

additional witnesses in the twelve nonths between the
arraign\“ﬁents and trial.

Fbgver al so argues that his right to a fair trial was
comprom#sed when the court declined his request to poll a second
time a }uror who paused before acknow edgi ng that he agreed with
t he Verlicts announced by the foreperson. The court found that
there wTs only a short delay before the juror answered, that his

answer that the verdict was his verdict, albeit delayed, was

‘neverthéless "unequi vocal ," and that there was no need “Wo
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11y call himout to' voir dire him.#*® (Tr.

at 10-11); see United States v. 0'Bry

of 7/8/04,

nt, 775

28, 1535-36 (1ith Cir. 1985) (finding no abuse of
on in failing to repoll jurors when there was no

%on of uncertainty).

over - Hanker son noves for a new trial on several a

One is insufficiency of the evidence, specific

e government "did not show that [she] actually re

with any alleged coconspirator.” (CHH Mt. at

1l may be granted because of insufficiency of evi

"exceptional cases in which the evidence weighs

‘the verdict." Ednonds, 765 F. Supp. at 1118. T

se, as the discussion above concerning the suffic

jence on the conspiracy count reveals. In additi

Hanker son argues that the prosecutor nade imprope

o
=1

in his rebuttal argunent by stating that the ju

‘message that Ms. Hoover-Hankerson is not above t

t.at 14.) The governnent disputes making the st

opp'n-at 10 n.9), and the transcript reveals that
on's allegation is inaccurate. Wile the governm

~hat "lawyers who take an oath to uphold the |aw

0 The pol | had been completed forty mnutes earlier

the ti

back into court to receive suppl enental
del i berating over

- of Hoover's request, the jury was waiting to be
i nstructions abo

a forfeiture verdict.

ditional
1ly,
ched an
9.) A

elnce

Cleavily

1S 1S no
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have a special trust are not above the law' (Tr. of

afternoon session, at 5%), the governnent made no mention

"t he jur& shoul d send a message to Hoover - Hankerson
|

Nevertheless, a newtrial is not warranted if a prosecutc

-

statements are harml ess. See United States v. Johnson, 2

43, 48 [(D.c. Gr. 2000) (finding harm ess prosecutor's st

asking the jury to convict the defendant to protect othex

hi s dru% dealing activities despite absence of curative

instruc i on because the court gave general instructions t

convicttbased only on the evidence and rem nding jurors t
| awyers

argunents are not evidence); see also Gatlinq,

“at 1524] (finding that prosecutor's exhortation to the jur

it send| a nmessage to the defendant did not substantially

‘prejudice the defendant given the court's instruction tha

closing arguments were not evidence). Here, whether the

prosecu or's statenments were proper or not, the court dig

t
‘instruc* the jury that the lawers' comrents were not evi

Hobver - Hanker son al so argues that the governnent de

~turning
‘how t ho

-preparel a defense. See United States v. Mselev, 450 F. 2

508-09 (5th Gr. 1971) (affirmng denial of nmotion for ne

based on governnent's failure to produce photographs whic

7/7/04,

t hat

'S
31 F.3d

at enent

s from

0

" hat

96 F.3d

y that

£

dence.

ayed

‘over certain financial documents but fails to idantify

se docunments prejudiced her case or inpeded her ability to

d 506,
w trial

h




defense counsel knew about,
phot ographs were subject to a pretria

Furt her,

i nabi i

she could not see wel |l during the voir dire process.

Notwithstanding the fact that she never objected during t

-dire pr
was pre
i ndi vid
engaged
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proceed
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‘was Hcpi
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but did not request, even though the

di scovery order).

Hoover - Hanker son seeks a new trial claiming an

ty to have participated nmeaningfully in voir dire because

he voir

gcess professing any inability to see the proceed'i she

ngs,

sent during the entire proceedings, listened to the

Pal voir dire of venirenenbers through a headset 'nd

counsel in conversation during the voir dire pro@ess.

by no neans absent -- or effectively absent -- fromthe

Cf. United States v.

ings so as to nerit a newtrial.

F.R D. 103, 106-07 (WD. Pa. 1958) (requiring new tria

L no evidence established the defendant's presence |when the
s inpanel ed).
over - Hanker son al so asserts that the jurors had to wait a

s day for her to appear for jury selection and that her

%ce in a wheel chair had the potential to cause prejudice.

ors were never nade aware that the reason for the|del ay

er - Hankerson' s absence and she coul d not have been

ced for that reason.

Hoover - Hankerson cites to ng case
support her contention that her presence in a wheelchair

her prejudice rather than brought her synpathy.
|

in any

|
|
|
|
\
|
3
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event, she does not allege that any substantial rights were

affected. gSee United States v. Johnson, 769 F. Supp. 389, 395-96

(D.D.c.¥1991), rev'd on other grounds sub nom, United States v.

Brawner|, No. 92-3208, 1996 W. 397478 (D.C. Gir. June 14,
CONCLUSI ON_ AND ORDER

Thé government produced sufficient evidence to prov
a reasoiable doubt that Hoover-Hankerson and Hoover were
of Counts 1, 2, 4, and 5, and that Hoover-Hankerson was

Count 3ﬁ However, the governnent did not produce suffic

evidencé to prove that Hooverwas guilty of Count 3. Tk
it is hereby

ORDERED t hat defendant Hoover-Hankerson's notions f
judgmen't of acquittal and for a new trial be, and hereby
DENI ED. It is further

ORDERED that defendant Hoover's notion for judgnent

acquitt' 'l as to Counts 1, 2, 4, and 5 and for a newtrie
hereby ii, DENIED. It is further
ORDERED t hat defendant Hoover's notion for |udgnent
acquittal as to Count 3 be, and hereby is, GRANTED. It
further |

ORDERED that sentencing is scheduled for March 3, =

11:30a.m Al supplenental sentencing menoranda nust k

by February 22, 2006. It is further

1996) .

beyond

guilty

uilty of
4 y

ent

refore,

ar e,

of

be, and

of

06 at
filed
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QR#EkED that this matter be referred to the Probation Office

for pre#aration of suppl emental presentence investigatio:&

reportsL

SIGNED this 30th day of Decenber, 2005.

R CHARD W ROBERTS
United States District) Judge




