UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
V.

. (RWR)

ROMAN JONES,

Defendant.

R L

MEMORANDUM OPINION AND ORDER

Defendant Roman Jones was charged in a two-courn
with uniawful possession of & firearm and ammunition
convicted of a crime punishable by imprisonment for

more, and simple possessicn of marijuana. Jonas moy

Criminal Action No. 02-420

t indictment
1 by a person
one year or

red to

suppress at trial evidence recovered from his person and from a

subsequent search of the car in which he had been ssg
that the evidence was the fruit of an unreasonable ¢
person. Because the government has failed toc carry

justifying the police officers’ warrantless seizure

ated, arguing
eizure of his
its burden of

of Jones

under the Fourth Amendment, by showing that it stemmed from an

encounter that either was consensual or was supporte
reasonable, articulable suspicion of criminal actiwvi

probable cause, defendant’s motion to suppress will

d by
ty or

be granted.
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BACKGRCUND

The evidence in this matter was adduced from Me
Police Department Officer Robert Cephas, Jr., the go
sole witness at the hearing held on Jones’s motion.
2002, Jones and another man, Lucas, were seated insi

Cldsmebile Delta 88, parked in the area of the 100 &

Street, S.E., in Washington, D.C. Lucas was in the

r

and Jones was in the front passenger seat. (Tr. at

The Delta 88 was stationary in a vacant lot and was |

illegally. (Tr. at 16, 17.) 'The area of the 100 bl

Street is a “high narcotic area.” (Tr. at 7.) It

approximately 8:00 p.m., and it was not dark outside.

17, 37.)

Cephas saw Lucas jump out of the driver’s seat

88 and walk away from the car very quickly. (Tr. at

Cephas and Officer Schuler were approximately 40 to

on routine narcotics patrol. (Tr. at 3, 5. Lucas’

)

aroused suspicion, and led the officers to conduct w

called an investigatory stop. {(See Tr. at 16-17.)

‘drove their unmarked police cruiser toward the Delta
stopped about 14 feet away, with the hood of the pol

facing the hood of the Delta 88. (See Tr. at 4, 17,

cruiser was recognizable as an unmarked police cruis

14.) Cephas and Schuler, joined by Officers Rollins

tropolitan
vernment’s

- On May 8,

de an

lock of Yuma
driver’s seat
3~5, 7, 17.)
not parked

occk cf Yuma

was

at

of the Delta

50 yards away
movement

ﬁat Cephas
The officers
.88 and
ice cruiser
37-38.) The

er. (Tr. at

and Huxoll,
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walked at a quick pace toward the Delta 88. It too!

about five to eight seconds to walk about eight or r

the car. (Tr. at 38-39, 44.)! Cephas and Huxoll st
driver’s side of the car. (Tr. at 25-26.) Schuler
stood at the passenger side. (Tr. at 25-26.) Ceph:

in plain clothes, but each officer wore a blue and ¢

=

Metropolitan Police Department raid jacket bearing

left breast pocket of the jacket. (Tr. at 11, 37.)

“"Metropolitan Police Department” appeared on the bag

jJacket and the letters “MPD” appeared on the sleeves

Jacket. {(Tr. at 37.)

Jones was seated in the front passenger seat wi

down. (Tr. at 5, 7.} At that time, Cephas saw no i

activity, nor did he believe any other officer menti

any evidence of illegal activity. (Tr. at 26-27.)

not see Jones make any furtive gestures or any moven
were putting a gun under his seat, nor did he believ

officer mentioned seeing such movements. (Tr. at 1%

Schuler asked Jones if there were any weapons in the

(Tr. at 5.} Cephas, standing on the other side of t

not hear Schuler’s guestion. {Tr. at 40.) It was n

outside. (Tr. at 40.) Jones answered, “All I have

* At the hearing, Ceéphas demonstrated the walk |

His pace appeared deliberate but did not convey hast

™

< the officers

1ine steps to

ccd at the

ahd Rellins

15 was dressed
yold

1 badge on the

The words
k of each

of each

th the window
llegal

oned seeing
Cephas did
lents as if he
e any other
-2C.}
vehicle.

he car, could

ot noisy

is this bag

Lo the car.
e ¢r rushing.
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of weed,” and Jones handed Schuler a ziploc containing a green

weed. (Tr. at 5, 9, 28.) Schuler told Jones to get out of the
car. (Tr. at 28.) Schuler got Jones to put Jones’s hands on the
car and Schuler attempted to handcuff Jones. (Tr. at 5-6.)

Jones pushed Schuler, broke free, and fled from the|car. {(Tr. at
5-6.) Cephus chased Jones without success. {(Tr. at 5-6.)

Huxecll put his head in the open window of the front
passenger door and saw a gun protruding from under the front
passenger seat. (Tr. at 30-31.) When Cephas returned to the
Delta 88 and leérned of the gun, he was able to see|the grip of

the gun by putting his head in the same window of

30-31.) Cfficers later recovered from the glc
compartment of the Delta 88 a scale and 55 ziplocs g

which tested positive for cocaine. (Tr. at 33.) Th
determined that the car was registered to a Charnita

{(Tr. at 35.)

Following Cephas’s testimony, the court asked t
whether it had any other evidence, and the governmer
that it did not. {(Tr. at 46.) The court expressed
regarding all of the key questions to which Cephas d
the answer bearing on whether a consensual police-ci

encounter or seizure had occurred, whether 4

such as
approaching officer brandished a weapon or handcuffs

officers issued other commands to Jones or asked Jon)

the car.

(Tr.
ve

f white rock
ey also

Chandler.

he gecvernment
t replied
concern

id not know
tizen

ny

; whether

es other
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guestions, whether officers asked for and retained Jornes’s
identification; and what tone of voice Schuler used!in
questicning Jones. (ggg Tr. at 61-62, 65, 70-71.) |The
government did not ask to supplement the record or continue the
hearing.

DISCUSSTON

Generally, “[tlhe propoﬁent of a moticn to suppress has the
burden of establishing that his own Fourth Amendment rights were
violated by the challenged search or seizure.” Rakas v.
Illinois, 439 U.S. 128,‘132 n.l (1978) (citations omitted).
However, “if a defendant produces evidence that he ﬁas arrested
or subjected to a search without a warrant, the burden shifts to

the government to justify the warrantless arrest or |search.”

United States v. de la Fuente, 548 F.2d 528, 533 {bth Cir. 1977);

see United States v. Carhee, 27 F.3d 1493, 1496 (10th Cir.

1994) (“As to the warrantless encounter, [defendant] |bears the
burden of proving whether and when the Fourth Amendment was
implicated. . . . The government then bears the burden of proving

that its warrantless actions were justified . . . .7) (footnotes

omitted); 6 Wayne LaFave, Search and Seizure:_A Tredtise on the

Fourth Amendment § 11.2(b) (4th ed. 2004) (“if the search or
seilzure was pursuant to a warrant, the defendant hasg the burden
cf proof; but if the police acted without a warrant the burden of

proof is on the prosecution”).
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Here, the defendant’s burden of showing that h

to a warrantless seizure was met. Cephas testified

=

was subject

that Schuler

told Jones to get cut of the car, at which point Schuler

attempted te handcuff Jones and place him under arrest.

officers did not obtain a warrant before taking this

Furthermore, the government conceded at the motions

Jones was seized at the time the officers were placi
arrest, (Tr. at 78.) Therefore, the government bea
of justifying this warrantless seizure.
that the seizure was lawful because the encounter be

defendant and the officers was initially consensuzl

and probable cause to arrest the defendant for posse

The
action.
hearing that

ng him.under

rs the burden

The government argues

tween the
or voluntary,

ssion of

marijuana arose when the defendant handed Schuler the ziploc

containing a green weed. {(Tr. at 59-60.) The defen

that hé was seized without justification as scon as
arrived at the car, and that the statements and phys
derived from that point forward are tainted fruits t
suppressed. (Tr. at 49, 58-59,)
1. LAWFULNESS OF THE SEIZURE

A. Consensual Police-Citizen Encounter

“[L]law enforcement officers do not violate the
Amendment by merely approaching an individual on the
another public place, by asking him if he is willing

some guestions, by putting questions to him if the B

dant argues
the officers
ical evidence

hat must be

Fourth
street or in
to answer

erson is
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willing to listen, or by offering in evidence in a o
prosecution his voluntary answers to such questions.
Royer, 460 U.sS. 491, 497 (1983) (plurality opinion) (¢
cmitted).
The “crucial test” for determining whether poli
crosses the threshold from a consensual police-citiz
Lo a seizure or forcible stop is “whether, taking in
all of the circumstances surrounding the encounter,
conduct would ‘have communicated to a reasonable per
was notlat liberty to ignore the police presence and

business.’” Florida v. Bostick, 501 U.S. 429, 437

Michigan v. Chesternut, 486 U.3. 567, 569 (1988)).

riminagl

Lid

Florida wv.

itatlions

ce conduct
en encounter
to account
the pelice
son that he
go about his

1991) {quoting

A court’s analysis should “take[] into account |all the
objective circumstances of the encounter . . . .” United States

v. Lewis, 921 F.2d 1294, 1297 (D.C. Cir. 1990). Relevant factors

in this analysis of whether the encounter was consen
“the time of day, the place, the officer’s tone of v

whether the officer displayed a weapon or handcuffs,

sual include
oice, and

wore a

uniform, touched the individual without permission, [threatened or

physically intimidated him, or retained his identifilcation[,1”

id., what if any commands officers gave to the individual during

the encounter, the number of officers invelved in the encounter,

the number of officers involved in the encounter, and whether the

officers blocked the individual’s path of exit. See, e.qg.,
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United States v. Drayton, 536 U.S. 194, 195 (2002)
facts that there were no threats or commands given,

exits blocked, during the encounter); United States

(considering
nor were

v. Wood, 981

F.2d 536, 543 (D.C. Cir. 1992) (noting that during encounter,

officers were positioned such that defendant’s movement was

restricted in apartment entranceway, and that officer told

defendant to stop); United States v. Tavelacci, 893

1425 (D.C. Cir. 1990) (considering fact that although

cofficers were present, defendant could see only two

list is not exhaustive, the D.C. Circuit has reguired

consideration of these factors.,
. Tindings concerning key factors in the anaiysis can
holding that a warrantless pclice-citizen encounter

consensual. Seege, e.q., Florida v. Bogtick, 501 U.S;

(declining to determine whether a seizure occurred a
because state trial court made no express findings ¢
state Supreme Court made decision based on a single

than a totality of the circumstances);

r

United States

F.2d 1423,

three

While this

The absence of evidence and
preclude a

was

at 437-40C

nd remanding
f fact and

fact rather

v. Jcrdan,

851 F.2d 1278, 1283 (D.C. Cir. 19921) (where officers
remember whether they saw or retained defendant’s do
during the interviéw, and district court did not mak
factual findings oﬁ this point, court remanded for

clarification).

could not
cuments

e clear its
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Several facts surrounding the police-citizen en
this case could support the argument that the encoun
& consensual one. It was 8:00 p.m. and still light
officers did not block the path of the Delta 88 with
cruiser; rather, the officers parked approximately 1

Cephas was not wearing a uniform. The officers app:

L~

defendant at a deliberate but not hasty or rushing p

Schuler asked Jones whether there were any weapons 1
Schuler’s voice must have been at a moderate to low
because Cephas was only a car’s width away and did n

Schuler’s guestion. There is no evidence of any thy

Jones or physical contact with Jones before he hands

B

ziploc. (See Tr. at 44.)

Other facts could lend support to an argument t
encounter here did not begin as a consensual.one or
convey Jones’s freedom to leave. There was manifest
policé presence and authority. Although Cephas’s cx
unmarked, even he conceded that people in the area r
as a police cruiser. All of the officers wore raid
police badges affixed to the front and police letter
emblazoned on the back and sleeves. It was not just
officers approaching a single person at a casual pag

approaching at a quick and deliberate pace. Officer

counter in
ter began as
cutside., The
the police

4 feet away.
oached the

ace. When

in the car,

volume,
ot hear
eats aimed at

d over the

hat the
reasonably
ly a show of
ulser was
ecognize it
Jjackets with
ing

.one or two
e, but four

5 were



- 10 -
staticoned not just on one side of the car from whicl
have gotten out, but on both sides.

In this case, the government has failed to pro
infermation on the many other factors that together

to the analysis. Although Cephas testified that he
& command, such as “freeze” or “stay where you are”
~approached the Delta 88 {(Tr. at 20), Cephas did not
Schuler, Rollins or Huxoll gave any commands to Jone
officer safety prior to Schuler asking if there were
(Tr.:at 25.)

in the car. Cephas did not recall whe

officers brandished their handguns or any handcuffs

ny

h Jones could

duce

are critical
did not give
when he

know if

>3 related to

any weapons

rther any

in Jones’s

'presence before Schuler asked his question. (Tr. at 20, 36-37.}
Cephas did not know if anyone demanded that Jones produce
identification before Schuler asked his question. Tr. at 27.)

Cephas did not know if Schuler or any other officer

to Jones before Schuler’s question. {Tr. at 22-33.)
unlike in other consensual encounter cases, the govs
did not prove that officers asked the citizen if he

answering questions before questioning began.? Ceph

® Cf. Florida wv. Rodriguez, 469 U.S. 1, 5-6 (19

r

that initial contact between officers and individuall,
which officers asked individual if he would step asi
United State

with them, was a consensual encounter);

said anything
Notably,

roment here

would mind

aé did not

34) (holding

; during

de and talk
s v. Maragh,

894 F.2d 415, 415-16, 419 (D.C. Cir.

1990) (finding n
seizure where two drug interdiction officers approac
after he embarked from train, and one identified him
police officer and asked defendant 1f he would answe
questions}; lavolacci, 895 F.2d at 1425 (finding tha

O Stop or
hed defendant
self as a

r scme

T encounter
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know with what tone of ﬁoice Schuler asked his question. (Tr. at
39-40.) Furthermore, the government did not establish at what
distance froem the Delta 88, or in what respective positions, the
officers stood when they reached it. Specifically, | it did not
establish whether Schuler and Rollins stood in such! a way as to
not block Jones’s egress when Schuler questioned Jones.

Because the government did not present any evidence on

‘whether the other three officers issued any commands to Jones,

whether they displayed weapons or handcuffs, whether they

~demanded identification, what Schuler’s tone of voice was, and

whether Jones’s path to leave was not blocked, the government has

failed to carry its burden of production as to facters crucial to

~the totality of the circumstances analysis. It cannot be that
~-the government may satisfy its burden simply by calling a
.percipient witness who does not know or recall the material

~facts. 1In failing to carry the burden of producing jevidence on

these factors, the government has thus failed to carry its burden
of proof that this encounter began as a consensuzl dne.

B. Terrv Stop

Although the government has not justified the warrantless

‘police seizure of Jones by showing that it stemmed firom a

consensual encounter, a warrantless seizure may alsg be justified

in which detective approached defendant on train, identified

himself, and asked permission to ask some guestions was not a




A S A A B i st Ko

_12...
if it is the result of a lawful investigative stop under Terry v.
Chio, 392 U.s. 1 (1968). A law enforcement “officer may briefly
detain a citizen if he has a reasonable, articulable suspicion

that ‘criminal activity may be afoot.’” United States v.

Edmonds, 240 F.3d 55, 5% (D.C. Cir. 2001) (quoting Terry, 392
U.3. at 30). The Terry stop “requires only a ‘minimal level of
objective justification.’” Edmonrds, 240 F.3d at 59 (quoting INS

v. Delgado, 466 U.S. 210, 217 (1984)). “Reasonable suspicion is

not a finely-tuned standard; instead it is a fluid conCept_that
derives substantive content from the particular context in which
it is being assessed. The standard is dependent on|both the
content of information possessed by police and its degree of

reliability and requires a showing considerably less than

preponderance of the evidence.” United States v. Holmes, 360

F.3d 1339, 1341-42 (D.C. Cir. 2004), vacated and remanded on

other grounds, 125 S. Ct. 1046 (2005) (internal quotation marks

and citations omitted). ™“To support an investigative stop, it is
sufficient that the facts present and the rational inferences to

which these facts give rise, reasonably warrant the

intrusion . . . .” United States v. savage, 889 F.Zd 1113, 1118
(D.C. Cir. 1989) (citing Terrzy, 392 U.S. at 21). Ta determine

whether the facts warrant the intrusion, a court must lock to the

totality of the circumstances. See id.
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Tn order to assess the reasonableness of such A warrantless

stop, “as a general proposition, it is necessary ‘first to focus

upon the governmental interest which allegedly justifies official

intrusion upon the censtitutionally protected interests of the

- private citizen,’ for there is ‘no ready test for de
reasonableness other than by balancing the need to $
seize) agalinst the invasion which the search (or sei

entails.’” Terry, 392 U.S5. at 20-21 (quoting Camara

termining
earch (or
zure)

v. Mun.

‘Court, 387 U.S5. 523, 534-25, 536-37 (1%967)); see Uni

ted States wv.

‘Hensley, 462 U.3. 221, 229 (1985) (“[Wlhere police have been

unable to locate a person suspected of invelvement 1
‘crime, the ability to briefly stop that person, ask

check identification in the absence of probable caus

n a past
questions, or

@ promotes

the strong government interest in solving crimes ana bringing

: offenders to Jjustice.”). “[Iln justifying the parti
intrusion [a] police officer must be able to point {t
and articulable facts which, taken together with raf
inferences from those fécts, reasonably warrant that]
Terry, 392 U.3. at 21. Such an assessment locks at
Judged against an cbjective standard, “the facts ava
pfficer at the moment of the seizure or the search
of reasonable caution in the belief’ that the action

appropriate[.]” Id. at 21-22 (quoting Carroll v. Un

cular

0 specific
ional
intrusion.”
whether,
ilable to the
warrant a man

taken was

ited States,

pson, 234

267 U.s5. 132, 162 (1925)); see United States v. Thom
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F.3d 725, 728 (D.C. Cir. 2000) (“Whether [the reaso

articulable suspicion] standard is met must be dete
the standpoint of an objectively reasonable police
without reference to the actual motivations of the

officers involived.”) (internal quotation marks omitf

nable

rmined from

rfficer,

individual

ced) .

“[S]limple ‘gocod faith on the part of the arresting officer is not
enough.’” Terry, 392 U.S. at 22 (quoting Beck v. Ohio, 379 U.S.
89, 97 (1864)). ™“Although an officer's reliance onl'a mere hunch

is insufficient to justify a stop, the likelihood of

activity need not rise to the level reguired for prec
and it falls considerably short of satisfying a prey

the evidence standard.” United States v. Arvizu, 5]

274 (2002) {internal gquotation marks omitted) .

The facts in this case do not bear ocut a reasor
articﬁlable suspicion of criminal activity necessarsy
lawful Terry stop, nor has the government pressed th
that a lawful Terry stop occurred.® The 100 block o
is a "high narcotic-area," and a location’s status &
crime area can be among the considerations relevant
analysis.

However, "an individual's presence in sud

* The government did not argue in its written o
Jenes's suppression motion that the encounter was a
stop supported by reascnable, articulable suspicion.
Furthermore, at the motions hearing, the government
there is
(See Tr.

at 72-73.)

"very little" to justify a Terry stop in thi

criminal
pbable cause,
ponderancae of
34 U.S. 266,
nable,

7 to conduct a
re argument

f Yuma Street

s a high-

to the Texry

h an area,

pposition to
lawful Terry

conceded that
is case.
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=y

'standing alone, is not enough to support reasonabl

particularized suspicion that the person is committi

~United States v. Brown, 334 F.3d 1161, 1165 (D.C. Ci

cert. denied, 124 3§, Ct. 1702 (2004) (quoting Illino

r

ng a crime.'"
r. 2003},

is v.

Wardlow, 528 U.S. 119, 124 (2000)); see Edmonds, 240

Lucas walked away from the parked Delta 88 very

'“[U]nprovoked flight upon noticing the police” can b

consideration in the Terry analysis, and coupled wit

defendant's presence in a high-crime area, can just:

stop. See Wardlow, 528 U.8. at 124-25

{concluding f{

was justified in suspecting that defendant was invol

criminal activity where defendant was present in an

narcotics trafficking and fled, unprovoked, upcn not

s police). "[N]ervous, evasive behavior is a pertinen

determining reasonable suspicion” and “[hleadlong f1

i

the consummate act of evasion Id. at 124.

California v. Hodari D., 499 U.S. 621, 624 n.1 ({199]

would be unreasonable teo stop, for brief inquiry, vg
scatter in panic upon the mere sighting of the polic
self-evident, and arguably contradicts proverbizl cd
‘sense.”); 334 F.3d at 1167

Brown, {“circumstance sug

officers' reasonable suspicion and fear was the acti
man who got out of the black car, watched the officd

while, and then disappeared down the alley”; officen

F.3d at 60.
quickly.
e a relevant

h a

fy a Terry
hat officer
ved in

area of heavy
icing the

t factor in
ight is
See also

y {(“That it

ung men who

e is not

mmon
perting the

vity of the

rs for a

testified
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9334 F.3d at 1163.
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WA

‘that the beéhavior was peculiar,”” that the man ™
|

eyeing out my partner and myself’” and “‘sizing us j

-S8tates v. Williams, 816 F. Supp. 1, 10 (D.D.C. 1993

in Terry analysis "the fact that defendant, who was

someone, immediately turned around and walked away 1

officer] appreocached him"™). Yet, in this case, thers

evidence that Lucas fled upon noticing the police.
said that Lucas saw the police officers, who were 4

away, or that Lucas even looked in their direction &

~away from the Delta 88.

fled, but merely that Lucas walked away &ery gquickly

4

Furthermore, Cephas did not describe either I

- Jenes's behavior as nervous, evasive, or peculiar.

The government counte#s, however
knew Lucas and Jones from patrelling that beat.

73-74.

) The government provided no information, tha

knowledge Cephas had of Lucas or Jones that added or

any reascnable,

2002.

=
P

scene on May 8, Cephas said he could not be

even been inveolved in any prior police activity with
i

of them. (Tr. at 18-19.)

Defense counsel prefaced questlons\to Cephas
.characterizations of Lucas’s behavior as flight, but
descriptions were consistent throughout hlS examinat

the only person who Cephas said “fled” was Jones.
|
I

4

hp’ ) ;

vhen

=

)

Indeed, Cephas never said t©

(Tr.

articulable suspicion of ,unlawful ag

ceemed to be

United
{considering
talking to
[Che

is no

Cephas never

) to 50 yards

brefore walking

hat Lucas

7 from the

ucas's or

Cf. Brown,

that Cephas
at 4, 18,
ugh, of any
gave rise to
tivity on the

ure he had

) either one

with

Cephas’s own
ion. Indeed,
Tr. at 6.)




~relevant factor in the Terry analysis was a report ¢t

' day get out of a car lawfully parked in a high narcc

- 17 -
- Other factors that are sometimes found to just:

-stop*are absent here. The incident did not take pli

':}night.

ify a Terry

1ce late at

(Tr. at 17, 37.) Cf. Brown, 334 F.3d at 1165 ("The
impcrtance of [the fact that the incident took place in a high
crime areal is further compounded by the lateness of the hour."}.

There was no report that gunshots had been fired orx

L.

illegal activity was occurring. id. (finding t}

‘had been fired from parking lot); Helmes, 360 F.3d :

any tip that

hat another

rhat gunshots

1t 1342-46
.ﬁ(finding reasonable suspicion te conduct Terry stopjwhere, among

~.other factors, officers received tip from pedestriar
. 'did not observe any illegal activity cccurring as he

the Delta 88, and he did nct believe that any other

;iindicated seeing any illegal activity as they appros

‘Delta 88. Cephas did not see Jones make any furtive

“reach under his car seat, and there is no evidence

=

officer saw such movements. Cf. Edmonds, 240 F.3d

_ relevant officer's testimony that he noticed defends
~.under driver's seat as though attempting to conceal

In sum, officers saw from a distance a man in 1
walk away gquickly leaving a passenger in the car. 1

‘circumstances do not present a reascnable, articulal

1} .

Cephas

> approached

officers

1ched the

> gesture or

hat any other
1t 61 {finding
int reaching
something) .
he light of
tics area and

'hese

le suspicion
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g

“of illegal activity that would justify s
the passenger.®
| C. Probable Cause
Facts that fail to establish a reas
- suspicion of unlawful activity cannct su

" probable cause to believe a crime has be

topping and

cnable, art)
ffice fto esi
en committe

ates Curren

.

UV,

questioning

Lculable

~ablish

See, ’

e.d.
985 F.2d

United States v. $53,082.00 in United St

245, 249 (6th Cir. 1993) (noting that “th

. agents did not establish reasonable arti
they surely do not show probag
'igovernment argues, and the defendant dce
“Jones answered Schuler’s question by han
containing a green weed, the ocfficers ha
.;arrest Jones. (See Tr. at 78, 8l.) How
recovered ziploc cannot be relied upon e
reasonable suspicion to justify the poli
~.liberty in the first place or to conclud

-Jones occurred with his prior consent.

e facts helq
culable susy

ble cause”)

ding over t}
d probable o
ever, this |
lther to est

ce intrusiorn

e that the g

g not disput

See Ybarra v.

] by the

picions;

The

&, that once

e ziploc

rause to

ater-

ablish

r upon Jones's
uestioning of

I

Illinois,

. 444 U.S. 83, 93 n.5 (1979) (finding that
‘was not justified under Fourth and Fourt
it was not supported by a reasonable bel

and dangerous, and thus concluding that

initial patd
eenth Amendn
ief that Yba

they “need 1

* While the circumstances would pose no bar to

attempting a consensual encounter. with J
falled to establish that such an encount

ones, the gg
er occurred

lown of Ybarra

1ents because

rra was armed

ot decide

the officers
vernment has
here.
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'rwhéfher'br not the presence on Ybarra’'s person cof ‘a
 back with objects in it’ yielded probable cause to |}
Ybarra was carrying any 1llegal substance”).
IT. FRUITS OF UNLAWFUL SEIZURE
The exclusiocnary rule bars the admission of ewv]
in violation of the Fourth Amendment and evidentiary

 the illegal seizure. See Wong Sun v. United States

471, 484-88 (1963).
"The essence of [an exclusionary rule! forbidd]
acquisition of evidence in a certain way 1is tha
merely evidence so acquired shall not be used &
the Court but that it shall not be used at all
course this does not mean that the facts thus
become sacred and inaccessible. If knowledge <
is gained from an independent source they may &
like any others, but the knowledge gained by tl
Government’s own wrong cannot be used by it in
proposed.”

Unite

(gquoting Silverthorne Lumber Co. wv.

De
e

:d States,

cigarette

helieve that

idence seized

fruits of

371 U.s.

ing the
it not
sefore

Cf

vbtained

f them
proved

the way

251

U.S. 385, 392 (1920)).

ul

The exclusionary rule reaches physical evidence

statements. See id. at 485-86 (holding that “the Fg

Amendment may protect against the overhearing of ver
statements as well as the more traditional seizure ¢
effects,’”” and néting, “[nler do the policies under]
exclusionary rule invite any logical distinction bet
and verkal evidence”). Elstad,

Cf. Oregon v. 470 U.

(1985) (holding that the Wong Sun doctrine applies wh

of the Fourth Amendment violation is a confession, 4

as. well as

urth

bal

f ‘papers and

ying the

ween physical

S. 298, 306

en the fruit

xplaining
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that*“fi]t is settled law that a confession obtaine
custodial interrcgation after an illegal arrest sho
excluded unless intervening events break the causal
between the illegal arrest and the confession sc thi
confession 1is sufficiently‘an act of free will to pu
primary taint”) (internal quotation omitted).

Here, the government failed to meet its burden
under the Fourth Amendment the police intrusion upos

1l

‘liberty. It has failed to show that the encounter W

:consensual, or supported by reasonable, articulable

unlawful activity, or justified by probable cause.
. government has not shown that the defendant's act of
the zipleoc of alieged marijuana and his statement th
“have is this bag of weed” stemmed from a consensual
between Jones and the officers, cor from a lawful det

Jones, the ziploc and its contents and Jenes’s stats

suppressed as evidence obtained from an unlawful sei

‘United States v. Méntqomerv, 561 F.2d 875, 877-78 (I
1977) {where officers conducted a vehicle stop, discg
outstanding traffic warrant on the driver and subseq
arrested him énd searched the vehicle, court held tH

vehicle stop was not sufficiently based on articulad

ox justified &5 part of a systematically random prog

1 through

11d be

connectiocn
t the

rge the

of justifying
Jones’s

as either
suspicion of
Because the
handing over
at “[a]ll I
encounter

ention of

ment must be

zure. See

.C. Cizx.
vered an
uently

at the

le suspicion

ram of
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ftraffib1stops}uand.that all evidence recovered azs a
stop must be suppressed).

CTIT.

Jones has also moved to suppress the weapon, ajmunition,

result of the

STANDING TO MOVE TO SUPPRESS ITEMS FOUND IN VEHICLE

 cocaine recovered from the Delta 88 after he fled from his

-encounter with the police officers. Under Rakas v.

0.8, 128 (1978}, the defendant “bears the burden on

- to suppress of establishing not only that the search was

unlawful,

privacy’” in either the car searched or the items seized.

States v. zabalaga, 834 F.2d 1062, 1065 (D.C. Cir.

104 (1980)).

r

”.gﬁawlinqs v. Kentucky, 448 U.S5. 98

‘but also that he had a legitimate expectation of

and

Illincois, 439
[his] motion

United

1987) (quoting

In Zabalaga, the court upheld the denial of a motion to

wSuppress evidence seized from a locked safe found in a car when

'  the defendant failed to establish that he owned or )

eased the

car, failed to provide evidence that he drove the car or had

permission to do so, disclaimed ownership of the vehicle at the

time of the arrest, and did nct assert that he had
personal goods stored in the car or that there were

markings on any of the goods in the car that would

=
=

legitimate expectation of privacy in the car or the

Similarly, in United States v. Mit

any claim to

personal
uggest his
safe. B34

the

court upheld the denial of a motion to suppress drug

.car in which the defendant was a passenger, finding

chell,
s found in

that the
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defendant lacked a legitimate expectation of privac]

or in the drugs placed within it. 951 F.2d 1291, 1

(D.C. Cir. 1991) (explaining that the defendant was j
passenger who had been picked up to go for a ride ii
was purchased by another individual that day, and tl
in the car were not marked or wrapped in such a way
ownership, an intent to exclude others, or to hide 1
of the contents).

Likewise, Jones has failed to demcnstrate a leg
expectation of privacy in the vehicle or items recbx
Jones was a passenger in the car that was searched,
defendants in Zabalaga and Mitchell. Jones intradud
evidence to show that he owned the car, and the evid

‘the car was

registered to a third person. Jones off

evidence to show that he drove the car or had permis

so, nor did he show evidence of any possessory inter

car’s contents.
However, Zabalaga and Mitchell each involve ¢lz

search of the vehicle or compartments within it was

See Mitchell, 951 F.2d at 1294, 1296; Zabalaga, 834

® Tn Mitchell, one defendant challenged both th
his person and the scarch of his car, but the court
search of his person under Terry, thus not reaching
that because of the unlawful search of his person, n
~subsequently discovered evidence was admissible. Se
1294-96.

93,

™
L

-

y in the car

1258-99

nerely a
1 a car that

e drugs found

as to suggest

the identity

yitimate

rered from it.

as were the

ed no
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ered no
sion to do

est in the

ims that the
unlawful.®

F.2d at 1064.

search of
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the argument
one of the

e 951 F.2d at
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By Contrast, Jones here argues that he was unlawfull

y stopped and

seized, and thus the contents of the Delta 88 should be

suppressed as the fruits of that unlawful seizure.

(Tr. at 49,

58-59.,) - Although Jonesg does not own the vehicle that was

searched, “as a passenger [he] may still ‘challenge

the stop and

detention and argue that the evidence should be suppressed as

fruits of illegal activity.’” United States v. Ameling, 328 F.3d

443, 447 n.3 {8th Cir. 2003) (quoting United States w. Tvton, 161

v, Eylicio-—

F.3d 1168, 1170 (8th Cir. 1998)); see United States

Montoya, 70 F.3d 1158, 1164 (10th Cir. 1985) {(distinpguishing

‘passenger standing to directly challenge a vehicle g

earch from

spassenger standing to seek suppression of evidence discovered in

a vehicle as the fruit of an unlawful stop, detentiag

;arrest). One commentater has explained the distinct

follows:

[It] is important to note, as the concurring op
Rakas takes great pains to emphasize, that the

n, or

ion as

inion in

‘petitioners do not challenge the constitutionality of
the police action in stopping the automobile in which

they were riding; nor do they complain of being

get out of the vehiclie,’ so that the questicn &

the Court was ‘a narrow one: Did the search of

friend”s automokile after they had left it viel

made to
efore
Their
ate any

Fourth Amendment right of the petiticners?’ This would

indicate, as two-thirds of the Court . . . recg
that a passenger does have standing to object t
conduct which intrudes upon his Fourth Amendmen
protection against unreasonable seizure of his
If either the stopping of the car, the length g
passenger’s detention thereafter, or the passer
removal from it are unreasonable in a Fourth An
sense, then surely the passenger has standing 4
to those constitutional violations and to: have

gnize,

o pclice
t
person.
f the
ger’s
endment
o object



© . from the Dodge should be suppressed as the fruit of

' 'Amendment violation” and thus that the evidence four
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suppressed ény evidence found in the car which
. fruit,

"~ Sée 6 Wayne LaFave, Search and Seizure: A Treatise

is their

pn the Fourth

Amendment § 11.3(e) (4th ed. 2004) (footnotes omitted

In Eylicio-Montova, the Tenth Circuit considerd

‘defendant, a passenger in a Dodge pickup that was st
 searched by police officers, had standing to challer
~of the Dodge and her arrest, and whether the evidend

Ctree. 70 F.3d at 1160-62.

The court held that alth
tdefendant did not have standing to directly challeng
~.of the Dodge, she did have standing to challenge the
and subsequent arrest. Id. at 1162-64. Finding ths
5defendant was arrested in violaticon of the Fourth An
- court then considered whether the evidence discoversg
_ Dodge was the fruit of her unlawful arrest, explaini
passenger has standing to challenge a constitutional
traffic step, detention, or arrest on Fourth Amendme
even though, when the seizure occurs, she has no pos
“ownership interest in either the vehicle in which st

Id, at 1164-67

-~ or in its contents.” (ultimately fin

~car search “did not result from the exploitation of

L=

cbtained through an illegal arrest but rather from

"that the agents would have made had there been no g

2d whether the
copped and
nge the search

e recovered

the pocisonous
wough the

j¢ the sesarch
= initial stop
:t the
nendment, the
»d in the

ng that “a
11y improper
Nt grounds
sessory or

e is riding
iding that the
information

n observaticn
urth

d in the
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Dodge was not the fruit of the unlawful arrest). S
- although Jones has not established standing to chall
search of the Delta 88, he does have standing to chi
warrantless seizure, which the government has faile
under the Fourth Amendment. Thus, Jones is nct pre
-:]seeking suppression of all of the evidence which is
this unlawful encbunter.

To determine the admissiﬁility of evidence obt:
~a chain of causation that began with illegal police
'étest is “whether, granting establishment of the pripy

'“:illegality; the evidence to which instant cobjection
ffbeén come at by exploitation of that illegality or i

‘means sufficiently distinguishable to be purged of 4

“taint.”

Wong Sun, 371 U.3. at 487-88 {internal gquot
omitted); see United States wv. Ienco, 182 F.3d 517,
1999} ; United States v, Boone, 62 F.3d 323, 325 (104

The Supreme Court in Brown v, Illinois identifi

factors by which a couft may determine if seized evj
been purged of the taint of the.original illegalitys;
lapsed time between the illegality and the acguisiti
~evidence, (2) the presence of intervening circumstar

(3) the purpose and flagrancy of the official miscor

imiiarly,

| ennge the
anllenge his
] to justify

rluded from

a fruit of

2ined through
action, the
Nary

is maﬁe has
nstead by
the primary
ration marks
526 (7th Cir.
h Cirf 1895).
ed three
ldence has

(1) the
on of the
lces, and
duct.

lenco,

v. Tllincis,

182 F.3d at 526; Boone, 62 F.3d at 325-26; sce Browr
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422 U.S. 590, 603-04 (1975). The burden of showing

rests on the government. See Brown, 422 U.S.

Regarding the lapsed time factor, the governmer

not shown evidence of a significant lapse in time b
officers’

initial unjustified encounter with Jones &

discovery of the evidence in the Delta 88. Cf. Ien

| at. 526-27 (finding that the four-hour lapse between

- arrest and the search of the police car which ultime
- the evidence did not conclusively weigh in favor of
United States v. 1564

King, 990 F.2d 1552,

(“Given that [the defendant] discarded the drugs du:

-course of the unlawful seizure, and [the officer] a
'“immediately retrieved the drugs after being alerted
Qbystander, the ‘temporal proximity’ between the Foui
viclation and [the defendant’s] discarding of the e
heaVily in support of a finding that the drugs were
the unlawful seizure.”).

The second factor, whether any intervening evej
~between the officers’ initial encounter with Jones
discovery of the evidence in the Delta 88, is most 1
the current analysis. The government contends that
abandoned the contents of the car when he ran away a
~has no standing to move to suppress those contents.

true that a criminal defendant’s voluntary abandonms

at o04.

CO,

(10th Cir.

admissibility

1t here has

cfween the

and the

182 F.3d

the formal

ntely yielded

attenuation);
1593)

ing the

Imost

by a

cth Amendment

ridence weighs

the fruit of

1t occurred
nc the
relevant to
Jones

:nd therefore
“While it is

ent of
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_évideﬂéé San rémove the taint of an illegal stop or
equally tfue that for this to occur, the abandonment
ftruly voluntary and not merely the product of polics

~ Boone, 62 F.3d at 326; see King, 990 F.2d at 1564 (y

fgovernment asserts that defendant’s act of abandonmé
sufficient intervening circumstance to purge the ta;

Fourth Amendment violation, “the voluntariness of I

arrest, it is

must be

o

misconduct.”
vhen

snt 1s a

int of a

ne defendant’s

act is a ‘threshold requirement’”) (guoting Brown, 422 U.S. at
©604); cf. United States v. Wood, 981 F.2d 536, 541 [D.C. Cir.
_;1992) (explaining that “[o]nce an illegal seizure is established,

~“the Government has the burden of proving that the cas

=;fWas sufficiently attenuated by an independent act t

sfailed to prove that defendant’s act of discarding
~independent of illegal seizure).

For example, in King, after determining that t}
unreasonably detained the defendants, the Tenth Cird
.-the question of whetﬁer drugs that one of the defeng
:;discarded were the fruit of this unlawful detention
1563. Police officers had stopped two individuals 3
vehicle, and while the officers were securing one ij
other removed a bag frqm her pants containing drugs
it in a nearby utility box.

Id. at 1555. The gover

contended that the defendant voluntarily abandoned f{

xusal chain
p dissipate
jovernmaent

FUN Was

e peolice had
ruit addressed
lants had

990 F.2d at
n their
idividual, the
and drocpped
rnment

the drugs, and
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that this act was a sufficient intervening event to

taint of the unlawful detenticn. Id. at 1563. In 1

district court’s ruling suppressing the discarded di

of the unlawful detention, the court held that the

discarding the drugs was not a veluntary abandonment

to purge the taint of the Fourth Amendment violatior

1564-65.

Similarly, in United States v. Wilson, a man was

by police at an airport, and after repeatedly attemy

engaging in further conversation, the individual sts

=
=

from the police, tossed a coat in the air, and was

caught by the officers, who had chased him., 853 F.1

(4th Cir. 1991). 1In reversing the district court’s

finding admissible the drugs found in the coat, the
Circuit held that the individual’s “actions immediat
his arrest did not amount to an abandonment such as
the taint from the police conduct.” Id. at 127. Th
explained that “the purported abandonment of the cod

occurred after he had been illegally seized,” and th

defendant’s “action was clearly the direct result of

seizure, and it follows that the recovered drugs wer

of the illegality and must be suppressed.” Id.;

r

see

purge the
ioholding the
rugs as fruit
wct of
sufficient

See id. at
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ting to avoid
rted running
subsequently
rd 1l6, 118-19
decision
Fourth

ely prior to
would purge
e court

LT

s the

the illegal

re the fruit

also United

States v. Raglin, 759 F. 26-28, 27 n.l

Supp. 25, (D,

officers approached defendant, he threw bag containi

D.C. 1991) (as

ng narcctics




ﬂ‘j;handcuff him, Jones pushed Schuler, broke free, and

- officer unlawfully searched a car without a warrant
" the defendants,

" -the ensuing peclice chase,

"”“independent and voluntary” cne,
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i'.-_-:"Lnto'trlrﬁ-e air, and'gdvernment claimed that he lacked

move To suppress bag of drugs because he abandoned 1

~that an unlawful seizure took place before defendant

" the bag, and as such, lack of standing argument pren

abandonment theory failed); United States v. Foster,

1403, 1408, 1412 (D.D.C. 18983) (during encounter with

- defendant returned to his car, retrieved shotgun, wa
drepped gun in grassy area before returning te car,
that “defendant’s abandenment of the shotgun was a
: Qf the officer’s illegal conduct and thus “the seizu
'Eweapon was tainted with illegality”).’
Here, the evidence of abandonment is Cephas’s f
£ after_Schuler got Jcnes cut of the car and was atten
car. (Tr. at 5-6.} The government did not present
. suggesting that Jones’s flight was triggered by anyt
than the unfustified encoﬁnter and police questionir

'government has not carried its burden of proving tha

of the officers’ discovery of contraband in the Delf

" By contrast, in Boone, following a traffic st

whom the officer testified were free
sped off and threw bottles of PCP cut of the car wirs
62 F.3d at 324-26. The 1
decision to discard evidence
and was an intervern
circumstance “sufficient to cut the 1link to [the off
“initial illegal search].” Id. at 326.

found that defendants’

standing to
t; court held
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566 F. Supp.
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:suffiéiéﬁtly attenuated by an independent and wvolunt

ary

‘abandcnment of the car by Jones so as to dissipate the taint of

the uniustified police seizure of Joneg, or that the discovery of

‘contraband was not a product of the unjustified police seizure.

Furthermore, the government did not present evidence of any other

. intervening circumstance that might have operated tg
the taint of the initial encounter.
The third factor is the purpose and flagrancy g

“official misceonduct. Fer example, in Boone, where

- officer acted upon a mistaken belief that [the defer

i BAmendment violation but “[did] not qualify as flagr:

‘that would tilt the scales against attenuation.” 62

~:'Similarly, here there is no evidence to suggest that

guestioning of Jones, his seizure, or the search of

were flagrant or purpeseful. However, “the lack [of

misconduct is of no moment [where] there [is] no inft
event to break the connection” to the initial polics
- lenco, 182 F.3d at 528.

Thus, because what little the government preser
establish how the connection between the cfficers’ 1|
“encounter with Jones and the officers’ discovery of
contraband in the Delta 88 was severed, the weapon,

‘and cocaine recovered from the Delta 88 must be sSupj

dissipate

pf the

the police

idant] had

. Fourth

ant misconduct
F.3d at 325.
the initial

the Delta 88
] such

:ervéning

> misconduct.

ited did not.
injustified
the
ammunition,
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CONCLUSION AND QORDER

.Here, the government failed to meet its burden
under'the Fourth Amendment the warrantless seizure d
has failed to show that the police officers’ encount
was consensual, or that it began supported by rsason

—articulable suspicicn cof unlawful activity or by prd

<3
fu

Therefore, the ziploc of alleged marijuana and the

W

Jones, [al]ll I have is this bag of weed,” must be ¢

‘evidence obtained from an unlawful seizure. Because
flight from the car and the police did not dissipate
i;the initial illegality, the weapon, ammunition, and
in the car also must be suppressed. Therefore, it i

ORDERED that the defendant’s motion to suppress
hereby is, GRANTED. The ziploc of alleged marijuans
. statement by Jones, the weapon, the ammunition, and
will be suppressed at trial. It is further

ORDERED that parties appear for a status hearin
case on June 27, 2005 at 11:15 a.m.

SIGNED this 20th day of June, 2005.
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