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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

o )
UNITED STATES OF AMERICA, ) .
| v. ) CR. No. 02:379-01 (JDB)(AK)
MICHAEL C. OTT, ) FILED
Defendant. ) [ -
) DEC 0°8 2006
‘REPORT AND RECOMMENDATION A JAVER WHTHIGTON, CLERK

This matter was refeired to 2 Unifed States Magistrate J u&ge by the H'onorable John D,
Bates, for a Hearing on Violation and Report and Recommeéridation on violafion of the
Defendant’s probation.

Backgl_rpund

On June 5,. 2003, Michael C. Ott appéa:féd before the Honorable John D. Bates, following
his plea of . guilty to Unlavirfﬁl Use of Communication Facility, in violation of 21 U.S.C. §843(b).
Mr. Ott was senten_;éd to two years probation with the following special conditions: 1) The
Defendant was required to serve six months in home detention in the electronjé monitbring
program, beginning w.ithin thirty daﬁfs of being placed on supervision. During the period of
detention, the Defendant Was direct'edl to remain at his place of fesidgnce except for eniployment
<;r other activities approved by the Probation Office. The Defendant was required to wear.an
electronic device and pay for the electronic program, 2) The Defendant was instructed to
participate in an educational/vocational skills tréinjng program, as approved by the Probation

Office. 3) The Defendant was directed to provide the Probation Office with his income {ax

- returns, an authorization for release of credit information and any other business or financial
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informa_tion 1n which he has a control or interest. 4) The D‘efendant was required to submit to -
mandatory dm'g.testing and partieipate in a.snbstance atause ptogram whi'ch.may inclu(te dIug
testmg, detox1ﬁcat10n, outpat1ent counselmg and resuientlal treatment as approved a;nd dlrected
by the Probanon Ofﬁce 5) Supervzsmn of MI Ott be “transferred to the Umted States Dzstnct
Court for the Eastern District of Vlrglma, wn;h the U S Dlstrlct Court for the Dlstnct of
Columbia retamlng jurisdiction in his case. | .

M. Ott’s 'probation eornnaeneed on]J une_fjt 2003, and supervi.sion was transterred'to the
.Eastem Dlstnet of Vlrglma onlJ uly 18, 2003 | | |

On February 9, 2005, Mr. Ott’s probatxon was revoked and he was sentenced to a penod
of six months incarce_ration to be followed by two y’ears probation. At that time, the additional
followmg conditions were imposed: 1) that he pa:rne]pate in substance abnse treatment nrograms
which may i 1nclude drug testing, detox1ﬁcat10n serv1ces outpat1ent counselmg, and res1dent1a1
'tteattnent as dirccted by the Probation _l.Ofﬁce; ,2) that he eomplete a Parenting Skills class -yv1th_

Stafford County Social Services; and upon completion of his s'nbstan_ce _abns_e.ltr_eatm_ent; that he

continue with weekly AA/NA meetings a_nd provide documentation to the supervising Probation

Officer. The probation began on July 15, 2005, i_n,the' Eastern District of Virginia, andis
scheduled t_o terminate on July 14, 2007.

On February 22, 2006, a Request for Course of Action (Form 12) was filed in which the
Probation Officer alleged that Mr. IO_tt had failed to complete his in-patient substance abus_e_
treatment program at the Rubicon Treatment Facility. | By Memorandutn dat_ed F ebruar} 16,
2006, the Probation Officer notificd the 'U‘ial co.u_i‘t; that, on. Nove_mber- 3, 2005, Mr. Ott entered

the Rubicon _Tfeatment Facility for in-patient substance abuse treatment. Mr. Ott’s entry into this
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program was scheduled after he ‘stibmitted positive urinalysas.for tieroin on Sefptérhbe’r 2, 2005,

‘and October 5,2005. He was scheduled to complete the treatment program on February 2, 2006.

On F cbruary 2, 2006, the supervising Probation Qfﬁcer for the Eastern District of
Virginia reported to the U.S. Probation Office in the District oflCOIumbia that Mr. Ott had left
the Treatment‘Facﬂity én January 18, 2006, Without per_mission. 'Upon his returm to the Facility
on that same .date, he subrﬁitted a positive urinalysis test for use of heroin. Mr. Ott later admitted
that he used heroin durmg his absence from the program. Against the advice of his counselor,
Mr, Ott again left the Facility onJ anuai'y 23,2006, and he was subsequently discha;rged from the

treatment pi'ogram.

On- January 25, 2006, Mr. Ott was arrested on a probation warrant issued by the Virginia -

State Probation and Parole Office. The warrant was issued after Mr. Ott reported to his state

probation officer that he attempted to commit suicide with heroin on January 18, 2006,

: On January 26, 2006, the Virginia State Probation and Parole Office revoked Mr. Ott’s
probation’imposed in a state court boﬁvictioﬁ and he was incarcerated until November 20, 2006,
at which time he was brought befére this Court on a detainer based upon an arrest warrant issued
by the trial court in this case.

Hearing on Violation of Supervised Release

A hearing on the Defendant’s violétions of his probation was held before the undersigned
on ﬁovenﬁbéf 27, 2606. Mr. Ott was represented by counsel. At the hearing, the supervising
Probation Off_i‘cer for the United States D.istrict Court‘ for the .Distr_ict of Columbia represented to
the Court the factls outlined above and set forth in more detail in the Memora.n'dum to fhe trial

court dated February 16, 2006, that Mr. Ott was 'in violation of the terms and conditions of his
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probanon 1mposed by the trial court on February 9 2005 namely that he falled to successfully
part101pate mna substance abuse program The report of the Probatlon Officer notes that while
Mr, Ott’s adjustment to superv151on is cha:ractenzed as poor the Defendant had mamtamed a
stable resrdence and employment Wlﬂfl his mother s contractmg company At the hearmg, the
Probatlon Ofﬁcer represented that Mr. Ott’s pendmg superv1smn by the V1rgm1a State Parole and
Probatron Ofﬁce will contmue untll November 20 2007, and thereafter Mr. Ott will be ina
“good behavior” " status followmg the exprratron_of his probatlon, for a period up 16 the balance of
the sentence lmposed by the Virginia State. Court, .whiclh will _bje approximately eight )tears. In
light of these clrcumstances the Probation Ofﬁce.recornmends that Defendant’:s federal
probatlon, 1mposed by this Court, be terrmnated as unsuccessful
| ‘ For the reasons stated by the Probanon Ofﬁcer the United States concurred in that

reconnnendatlon fo the trial court. The Defendant, through connsel, did not aclmowledg_e or
deny that-he was in violation of the terms and conditions of his probation but joined m the
recomm_endation that his probation be terminated as unsuccessful. |

Recommendat_ion to the trial court

It appears to the undersigned that the revocation of Mr. Ott’s probation by the Vlrginia
State Probation and Parole Office, resulting in his being incarcerated for approximately ten |
months, to be followed by one year’s probation_ and followed thereafter with a period of |
unsupervised release during his “good behavior,’:’ for a period of approximatel)t_ _eight more years

provides an appropriate sanction for the positive drug tests submitt_ed by Mr. Ott All parties

- concurred that the Virginia State revocation was based on the same violations giving rise to the

Form 12 Request for Course of Action filed by the U.S. Probation Office in this Court. The
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Probation Officer also noted that it would be a duplication of the supervision and an urnecessary
use of the resources of two government probation offices to supervise Mr. Ott.

Options Available to the Trial Court

- According to the Pr‘obation Office, the Defendant’s conduct constituteé a Grade C
violation and the trial court may: 1) .revoke proBaﬁon; or 2) extend the term of probation and/or
modify the conditions of supervision. U.S.S.G. §7B1.3(a)(2). Inthe cvent ﬂle'ﬁial court revokes
probation, the revocation advisory guidelines are 3_to 9 months for a Criminal History category
of 1 and a Grade C violation. See U.S.5.G. §7B1.4(a). Pursuant to 18 U.S.C. §3565(a)(2), if the
defendant vio-la_tg;s a condition of probation at any time prio: to the expiration of the term of
probation, the court may revoke the sentence of probation and re-sentence the defendant to any
punishlnent:;available at the original sentencing,

Ther‘trial cOurt also has the discretion to terminate the defendant’s probation as
unsuccessful. |
| Shiould the trial éourt concur with the recclymmendat.i(‘)n of the P:obation Office, the
Government and the Défendant, the trial court may sign this Report and Recommendation to

achlowledge its receipt and terminate the Defendant’s probation as unsuccessful -

HANC o (7 : 'DATED: November 30, 2006
< |

UNITED STATES MAGISTRATE JUDGE

A ?ﬁJ —_ DATED: \Jtsnm‘u(' 7 rede
HONGRABLE JOHN D. BATES . -







