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B. Entry of a Remittitur Does Not Impinge On the Defendants’ Seventh 
Amendment Rights 

 
The defendants’ claims that entry of a remittitur will encroach on their Seventh Amendment 

rights are similarly without merit.  This is not a case in which the Court disagrees with the jury’s 

assessment of damages and is substituting its judgment for that of the jury.  Instead, the damages 

awarded to the self-funded customers that were dismissed post-judgment as “jurisdictional spoilers” 

under Rule 21 of the Federal Rules of Civil Procedure should not have been included in the verdict as 

a matter of law.  As the defendants explained themselves earlier in this litigation, 

[t]he first justification for remittitur, an excessive verdict, is fitting in cases where 
the determination of damages is subjective, such as cases involving personal injury 
or emotional distress.  The standard is designed to give the jury a large amount of 
discretion and to discourage disturbing the jury’s verdict.  Brayman v. 99 West, 
Inc., 116 F. Supp. 2d 225, 230-31 (D. Mass. 2000).  Cases involving an “assessment 
of intangible noneconomic losses” are “peculiarly within the jury’s ken.”  Id. at 
231.  This is not such a case.   

 
Defs.’ Reply in Supp. of Defs.’ Mot. for Remittitur Under Rule 59(e) [ECF No. 905] (emphasis added).  

See, e.g., Consolidated Cos., Inc. v. Lexington Ins. Co., 616 F.3d 422, 435-36 (5th Cir. 2010) (holding 

that district court did not abuse its discretion in granting motion for remittitur where it was clear that 

the jury had simply failed to deduct an advance previously paid by defendant to plaintiff because 

“[a]lthough the Seventh Amendment prohibits remittitur without offering the plaintiffs a new trial, 

there is an exception for situations where ‘it is apparent as a matter of law that certain identifiable 

sums included in the verdict should not have been there.’”) (quoting Foradori v. Harris, 523 F.3d 477, 

503 (5th Cir. 2008).  Here, as with the 2005 Remittitur, the Court can mechanically reduce the damages 

to the exact amount the jury awarded to the plaintiffs over which the Court had jurisdiction, and the 

defendants’ Seventh Amendment rights will not be implicated.  




