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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GEORGETTE H. BYNUM, )
Plaintiff, g . Civil Na, 99 CV 2266-8BC
. )
EQUITABLE MORTGAGE GROUP, ez al., ;
Defendants. §
MEMORANDUM OPINION AND ORDER

In 1997, Georgetie Bynum contacted Equitable Mortgage Group, Inc. (“Equitable™) to
refinance her home mortgage, See Bynum v, Equitable Mort, Group, Na. 99 CV 2266, ?005 U.S.
Dist, LEXIS 6363, *4 (D.D.C, Apr, 7, 2005). Bynum sought $10,000 in cash ifur home
improvements, Jd Eguitable submit.{ed Bynum's relinancing loan application andi Anancial
information to First Government Mortgage and Tnvestors Corp., 8 mortgage lender, wl'im offeered
Bynum a $75,000 refinancing loan, Jd. at *6. The proceeds ofthe loan paids (1) $53,417.24 o retire
Bymum’s prier mortgage; and (2) §3,680.81 to the District of Columbisa to fully pay delin:kluent el
estate texes. Jd. at *8. Bynum also received a $9,162.55 check, made payable to her, tha%c reflected
the funds generated to her from the refinancing. Jd at *8-10. Bynum cndersed the chccl? and gave
it to 2 min named Tim Byrd for home improvement repairs. fd, Byrd disappeared with ithc check
and no repait work was completed, Jd, |

Bynumt ceased making payments on the loan after February §, 1999 and fn%reclosurc
procesdings were initiated, Jd gt *10. Bynum senia ie.tter to ContiMortgage and First Goévemmcm'_

an Angust 3, 1999, providing totice of her intent to rescind and cancel the note and deed of trust,
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Id. First Government assigned Bynum’s promissory note and deed of trust to CcmtiMortglagc Corp.
Id. at *10, ContiMortpuge fled a suggestion of bankruptey and Menufacturers and Trmi:lcrs Trost
("Manufuciurers™) became the holder of Bynum's promissory note and deed of trust. Idl
Bynum sued Manufacturers, holder and assigriee ofher mortguge, underthe Truth iip Lending
Act (“TILA™), 15 U.S.C. § 1601 er seq., the Home Ownership and Equity Prutc%ﬁon Act
(“HOEPA™), codified as amendments to TILA, and for various other state and commaon la\iw actions.’
On April 7, 2005, the court determined that Bymmm’s mortgage constitutes s high cost I:ban under
HOEPA, 15U.8.C. § 1602(aa), See Bynum, 2005 U8, Dist. LEXIS 6363 at *29-30. Beca!usc. it was
|

undisputed that Bynurn did not receive required HOEPA diselosures in a timely fashion,i the court

|
determined Bynum acquired a statutory right to reseind the deed of trust within three yéars of the

transaction’s consummation. fd. Further, the court held Bynum acqnﬁr&dast&futory rightito reseind
under TILA due ta inadequate disclosure of finance charges, Jd, at *32-33, HownverJ; the court
declined to order rescission without suggestions fromt the parties for structuring the Iresciﬁsion
remedy, given that regcission would render the entire loan transaction and securily interest void

without addressing the benefits Bynum received in the form of satisfied debts. The pa!rtics were

ordered to mect and confer reparding a mutually ngreegble rescission plan under 15 U.8.C. i.§ 1635(15)

or, if insuccessil, to briefthe rescission issue, The parties® briefs on reseissionarc bcfore; the court.

'In her thivd amended complaing, Bynum also sucd Equitable and Dimercus Walfi
proprictor of Dutchmans Home Improvement Co. The clerk entered default against Wal de on
9/23/03, Dkt. No. 82-1. The court granted Equitable’s suramary judgment motion. See Bynum
v. Equirable Mort. Group, No. 99 CV 2266, 2005 U.S. Dist. LEXIS 6363 (D.D.C. Apr. 7 2005).

|
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DISCUSSION

Congress cnacted TILA to prevent consnmers from being misled about ﬁuanciné costs and
' i

to asswre meaningful disclogure of credit terms. See Cooper v. First Gov't Mort. and Investors
|

Corp., et al., 238 F. Supp. 2d 50, 54 (D.D.C. 2002). Faced with increasing reports of sbustve
practices inhome mottgage lending, Congress amended TILA and cnacted HOEPA to mqllﬁm preater
disclosures to borrowers involved in hlgh cost loans and 1o gtop certain loan terms and| practices,
Id, Violations of TILA and HOEPA may provide the borrower with a regeission rcmedyl; Seeeg.,

15 U.8.C. §5 1632, 1635, 1639, According 10 15 U,8,C, § 1635(b), the creditor’s securily interest

becomes void upon rescission and the borrower 15 no longer linble for any finance or other charges,

Within 20 days of receiving notice of rescission, the creditor s Lo velur any money or pﬁfpeﬂy and
acknowlcdge termination of the seonrity interest. 15 U.S.C. § 1635 (b). When the crcdit;i:r has met
these obligations, the borrower is to tender the property or its reasonable value. .S'elp id. The
sequence of rescission and tender must be follawed unless the court directs otherwise. .:%‘Q'ee id,; see
also 12 CF.R. § 226.23. |

Section 1635(b)'s provision permitting a court to modify the sequence of pracodurcs was

added after courts held the statuie need not be interprefed literally as requiring the ereditar to remove

its security interest prior to the borrower’s tender of proceeds, See e.g., Yamamoto v. Bank of New

|
York, 328 F.3d 1167, 1170 (8th Cir. 2003). The rescission remedy remains subject tc%.equilable

considerations and the court has the equitable power to condition rescission upon rcﬂ';m of Joan
i

proceeds, See Brown v. Nat'l Permanent Federal Sav, and Loan Assac,, 683 F.2d 444, )447 .C.
|

|
Cir. 1982). The court may impose conditions on rescission that assure the borrower) meets her
i
abligations once the creditor has performed iis obligations. :
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In congidering the appmﬁriatcncss of modifying § 1635's rescission procedures, the parties
dispute the amonnt of moncy Bynum must tender. Further, the parties dispute the a:ppmpriate
structure of the rescission remedy: whether Manufacturers must release the security intereigt and seek
the return of funds a5 an unsectured creditor or whether rescission should be conditioned mip Bynum’s
tender of benefits, |
Al Tender Amount

The parties agree thal Bynum is responsible for $53,417.24 paid 1o retire her primi' mortgage
and $3,680.81 paid to retire delinguent real property taxes. The partics also agree that By+1um isnot
responsible for loan charges in the amount of $7,368.33. The parties dispute whether lB}ﬂllJm is
responsible for the following charges: .

1. Settlement Check

‘Tt is undisputed that Bynum received a $9,162.55 check, made payable to her, reﬂeri:ﬁngﬁmds
generated directly 1o her from the refinancing. Bynum endorsed the check and gave 1| l0 a man
named Tim Byrd for home improvement repairs. Ultimately, Byrd disappeared with the %_check and
no repair work was complsted. Bynum contends she thercfore received no b:ncﬁtsf from the
$9,162.55 check and should not be responsible for thoge funds. This arguﬁzcnt nust bc;rcjcct:d.

TILA’s rescission pracedures are “clearly desigued to restore the partics as mucha%s possible
to the staus quo anre.” Sosa v, [ire, 498 F.2d 114, 119 (5th Cir, 1974). “[Wlhen rc.%scissinn_ is
attempted under circumstances which would deprive the lender of ity legal due, the iattcmptcd
rescission will not be judicially enforced unless it is so conditioned that the lender will T:e assured

of receiving its legal due.” Powers v. Sims & Levin, 542 F.2d 1216, 1222 (4th Cir, 1',!?76). The

|
$9,162.55 check given to Bynum for usc at her disposal constitutes part of the lfznder‘silegal due,
|
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The scttlement agent wrote Bynum a check from the loan proceeds. Her transfer of that check to a
third pearty, instcad of depositing the check into her own account, was in no way duc o a.ny actions
- of the eriginal lender or the settlement agent. Bynum may pursue compensation from Bj,rrd or any
related wrongdoer. Manufacturers shall not be required to absorb the loss. Bymum is n‘;ﬁpcnsiblc
for the $9,162.33. |
2. Property Taxces After Loan Transaction :
Manufacturers attaches documentation that it paid $9,124.05 in real cstate praﬂ;_rmy taxes
Bynum accrued, but did not pay, over the course of the loan, See Manufacturers Briefat Fm A-C.
Because the property taxes were paid on her behalf through escrow advances from the lna!n, Bynum

is responsible for the $9,124.05 In taxes.

3. Huzard Insurance Premiums
Manufacturers seeks $2,940.18 paid in hazard insurance premiums over the cmi‘_trse of the

loan. However, the court determined Imposing hazard insurance on Bynum at closing waE not bone
fide orreasonable, See Bynum, 2005 U.S. Dist. LEXIS 6363 at *25-26, Tndeed, the court determined
the regquired hazerd insurance was illegally impoged under D.C. Cade § 26-1115(b), which prohibits
a lender from reguiring the escrow of hazard insurance if the borrower has equity warth mere than

20% of the property’s fuir market value. Jd. Bynum is therefore not responsible for charges incurred

on account of hazard ingurance.
4. NSF Fees :
Manitfacturers secks $60 in NSF fees it paid when Bynum miade three Joan payments [or
which she lacked sufficient funds. While the lender is entitled to return of loan proceeds)the trivial

|
and ancillary NSF Tees were not part of the loan transaction and Bynum did not benefit %mm these

5 |
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foes as part of the loan transaction. She is not responsible for tendering 360 in NSF fees as a
condition of rescission. |

5. May Department Stores and McGuirk and Associates

Finally, Manuscturers secks $496 peid o May Department Stores and $575 paid t6 McGitk
und Associates as part of the loan settlement. 'While these charges appear on the HUD ;iscttlt:m::nt
statement, itis evident from summary judgment that imposition of charges docg not ncc::aslarllymaan
the charges were valid or appropriate. Eyuum has repeaiedly denied knowledge of indebtedness to
thege eritities. See Bynum BrieFat 6, Manufacturers asserts it is contacting May and A%IcGuirk 1]
obtain decumentation that the debts were validly paid, Howaver, two months have el:Jpscd sinee
Manufacturers filed its brief and no additiony] documentaiion has been submitted 10/ the court..

Accordingly, Manufacturers ias not established it is entitled to the $1371 in unsubstantiated fees.

6. Total Tender Amount :

Bynum isresponsible for: (1) $53,417.24 paid to retire her prior mortgege; (2) $3,t;580.81 paid
to retive delinguent veal property faxes; (3) the $9,162.55 settlement check; and (4) $9,12%r.05 inreal
estate property taxes incurred afler the loan’s consummation. Thetotal amount to be t::ndl_brcd equals
$75,384.65, less any payments Bynum made on the loan, Bynum contends she paid |L1 1,331.39
before ceasing payment on the loan, Manufacturers asserts three payments were rci:tumcd for
insufficicnt funds and Bynum’s pmcnm therefore totaled $8,798.18. Although Bynuﬁ;i submits a
document purportedly supporting her $11,331.39 figure, the one-page document is v'ligue, lacks
identification and is complctcly devoid of any authentication, See Bynuns Brielfat Ex. B, |t[n conirast,

|
Manufacturers® business records suppert the $8,798.18 total figure, See Manufacturers E’rrief at Exs,
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F-G. Therefore, Bynum must tender $66,586.47 ($75,384.65 less $8,798.18) as a condition of

rescigsion, !

B. Structure of Rescission i

“Under the Truth~in-Lending-Act, the right of rescission is granted by statutc but afpplicaﬁon '
of the remedy is poverned by cquitable principles.” Brown, 683 F.2d at 449, A.Il;hnuéh Bynum
argues Manufacturers should be required to drop its security interest and be left as an pnsecured
creditor, Bynum’s right to reseission nmst be conditioned upon her return of the 866,586.47 in
benefits gained. First Government’s HOEPA and TILA violations were nol, readily appatent on the
face ofthe documents. The violations were therefore not abvious when Manufaclurers, asassignes,
purchascd the loan. Most importantly, placing conditions on rescission is appropriate because ef the
nature of benelits Bynum received, While the court has determined Bynum acquired $66,586.47 in
net benefits rom the loant transaction, it is entirely undisputed that Bynum received at least
$57,098,05 in benefits and has been living in her home payment-free since February 1999,

Bynurm requests 180-days to raise the tender amount due to her age and fhiling health. See
Bynum Briefat Ex. C. She attests she will obtain the funds cither by acquiring a roverscimortgage
or by selling her home. Jd, In support, she submits a current tax assessment reflecting the praperty
as having 1 $273,370 value. Id, at Ex, D, Manufaciurers does niol ohject to providing Bynum 180«
days o raise the lender amount, Manufacturers is concerned, however, that recent [iens may
encumber ﬂﬁ: property, thershy diminislﬁr‘:g its value, Further, Manufacturers secks interest on the

tender amount to impress upon Bynum the seriousness of herrepayment obligations. Manofacturers®

concerns are adequately addressed by requiring Bynum to pay the entire tender emount Yvithin six
i
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months. If she is unable to pay the entire tender amount, Manufacturers will retain its lien on the

property. Bynum is therefore ordered to tender $66,586.47 as & condition of rescission. |
|

CONCLUSION |
Bymum ig grdered to pay Manufacturers $66,586.47 in certified funds by January |23, 2006,
Manufacturcrs shall release the deed of trust securing the loan and file amy necessary and appropriate

documents to effectuate the release within 20 days after receipt of the $66,586.47 in certified funds.

July 21, 2005 ENTER:

|
|
|
%3. Conlon |

United States District Judge



